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IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON

DIVISION II

IN RE THE PERSONAL RESTRAINT

PETITION OF: 

JICOREY BRADFORD, 

Petitioner. 

NO. 47750 -5 -II

STATE'S RESPONSE TO

PERSONAL RESTRAINT PETITION

A. ISSUES PERTAINING TO DISCRETIONARY REVIEW

1. Should the petition be dismissed as successive for failing to prove the interests of

justice would be advanced by repeated review of the reformulated claims of ineffective

assistance of counsel grounded in instructional error? 

2. Should the petition also be summarily dismissed as inadequately presented for

review when it only contains conclusory allegations of error predicated on citations to

unexplained authority? 

3. Is dismissal further warranted on the merits since petitioner's reformulated

instructional error claims fail to establish a fundamental defect resulting in a complete

miscarriage ofjustice? 
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lu STATUS OF PETITIONER

Petitioner is restrained pursuant to a judgment made final by Mandate December 10, 

2014, in Pierce County Cause No. 11- 1- 04125- 7. Appx. A -C. Sentence was initially imposed

following petitioner' s convictions for drive-by shooting, firearm enhanced first degree assault

against victim Dandre Long, unlawful possession of a firearm ( a crime defendant conceded he

was guilty of), and possession of a stolen firearm. Appx.B at 11, 5. A second charge of firearm

enhanced first degree assault against victim Kerry Edwards ended in mistrial. Appx.B at 1, 5- 6. 

The shooting underlying petitioner' s convictions occurred October 7, 2011. Appx.B at 1. 

Someone fired several bullets into a Chevy Caprice occupied by Long and Edwards from a car

petitioner occupied with co- defendant James Grey. Id. at 1- 2. Either petitioner or Grey got out

of the car and fired more shots into the Caprice, for a total of at least thirteen. Id. at 2. One

bullet lodged in the back of the driver's headrest and another was recovered from the back seat. 

Id. Petitioner and Grey crashed into an embankment while trying to flee. Id. Police found

petitioner sitting in the car by himself. Id. A gun later matched to the ammunition discharged at

the scene was found on the ground nearby. Id. Petitioner told police he was the only shooter, but

claimed it was a self-defense response to Edwards pointing a gun at him and Grey. Id. Grey was

arrested thereafter. Id. 

Petitioner proceeded to a joint trial with Grey. Id. Both advanced a theory of self- 

defense, claiming petitioner only fired at the Caprice after Edwards pointed a gun at them. Id. at

3. Although Edwards identified petitioner as the shooter to police, Edwards claimed Grey was

the shooter at trial. Id. at 4. Edwards and Long both testified they were unarmed when the

Citations to Appx.13 page numbers refer to this Court's numbering at the bottom of its decision from petitioner's
direct appeal and do not count the Mandate, which is treated as a cover page so citations will correspond with the

decision' s page numbers. 
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shooting occurred. Id. The jury was comprehensively exposed to Edwards' alleged incentive to

lie about being armed to retain a favorable plea agreement that would be breached by his

possession of a firearm. Id. Several other witnesses saw or heard the shooting; however, none

were able to identify the shooter. Id. at 5. 

The direct appeal raised several challenges to petitioner's convictions. Petitioner raised

instructional error based on the trial court's failure to give a self-defense instruction as to the

drive-by shooting charge, which was analyzed by Division I of this Court as raising an

ineffective assistance of counsel claim. Id. at 6- 7. Petitioner asserted there was insufficient

evidence to support his possession of a stolen firearm conviction. Id. at 13- 14. In a Statement of

Additional Grounds, petitioner alleged ineffective assistance of counsel predicated on error in

the wording of his self-defense instruction. He also alleged an erroneous deprivation of inferior

degree offense instructions as to the assault counts. Id. at 14- 15. The Court reversed petitioner's

drive-by shooting conviction for ineffective assistance of counsel and reversed the possession of

a stolen firearm conviction as inadequately supported, but found petitioner's other claims of

counsel' s ineffective handling of the instructions to be meritless. Id. at 15. Review was

terminated by Mandate on December 10, 2014. Appx.B. Petitioner' s collateral attack of the

underlying judgment was filed within RCW 10. 73. 090' s one year time limit on or about July 22, 

2015. 

C. ARGUMENT

Personal restraint procedure has its origins in the State' s habeas corpus remedy, 

guaranteed by article 4, section 4, of the State Constitution. A personal restraint petition, like a

petition for a writ of habeas corpus, is not a substitute for an appeal. In re Pers. Restraint of

Hagler, 97 Wn.2d 818, 823- 824, 650 P. 2d 1103 ( 1982). Collateral relief undermines the
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principles of finality of litigation, degrades the prominence of the trial, and sometimes costs

society the right to punish admitted offenders. Id.; In re Pers. Restraint of Woods, 154 Wn.2d

400, 409, 114 P.3d 607 ( 2005). These significant costs require collateral relief to be limited in

the state as well as federal courts. Id. 

In this collateral action, petitioner must show constitutional error resulted in actual

prejudice. Mere assertions are insufficient to demonstrate actual prejudice. The rule

constitutional errors must be shown to be harmless beyond a reasonable doubt has no

application in the context of personal restraint petitions. In re Pers. Restraint ofMercer, 108

Wn.2d 714, 718- 721, 741 P. 2d 559 ( 1987); Hagler, 97 Wn.2d at 825; Woods, 154 Wn.2d 409. 

A petitioner must show " a fundamental defect which inherently results in a complete

miscarriage of justice" to obtain collateral relief from an alleged nonconstitutional error. In re

Pers. Restraint of Cook, 114 Wn.2d 802, 812 792 P. 2d 506 ( 1990); Woods, 154 Wn.2d 409. 

This is a higher standard than the constitutional standard of actual prejudice. Cook, at 810. 

Any inferences must be drawn in favor of the validity of the judgment and sentence and not

against it. Hagler, 97 Wn.2d at 825- 826. " This high threshold requirement is necessary to

preserve the societal interest in finality, economy, and integrity of the trial process. It also

recognizes the petitioner ... had an opportunity to obtain judicial review by appeal." Woods, 

154 Wn.2d at 409. 

The petition must include a statement of facts upon which the claim of unlawful

restraint is based and the evidence available to support the factual allegations. RP 16. 7( a)( 2); 

Petition of Williams, 111 Wn.2d 353, 759 P. 2d 436 ( 1988). Claims must be supported by

affidavits stating particular facts, certified documents, certified transcripts, and the like. 

Williams, 111 Wn.2d at 364; see also In re Per. Restraint of Connick, 144 Wn.2d 442, 28

P. 3d 729 ( 2001). " If [a] petitioner' s allegations are based on matters outside the existing record, 

the petitioner must demonstrate ... he has competent, admissible evidence to establish the facts
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that entitle him to relief." Connick, 144 Wn.2d at 451. Reviewing courts have three options in

evaluating personal restraint petitions: 

1. If a petitioner fails to meet the threshold burden of showing actual
prejudice from constitutional error or a fundamental defect resulting in a
miscarriage ofjustice, the petition must be dismissed; 

2. If a petitioner makes at least a prima facie showing of actual prejudice, 
but the merits of the contentions cannot be determined solely on the
record, the court should remand for a full hearing on the merits or for a
reference hearing pursuant to RAP 16. 11( a) and RAP 16. 12; 

3. If the court is convinced a petitioner has proven actual prejudicial error

arising from constitutional error or a fundamental defect resulting in a
miscarriage of justice, the court should grant the personal restraint

petition without remanding the cause for further hearing. 

In re Pers. Restraint ofHews, 99 Wn.2d 80, 88, 660 P. 2d 263. A petition must be dismissed

when the petitioner fails to provide sufficient evidence to support his claim. Williams, 111

Wn.2d at 364. 

1. THE PETITION SHOULD BE DISMISSED AS SUCCESSIVE FOR IT

REFORMULATES THE PREVIOUSLY REJECTED ALLEGATIONS

OF INEFFECTIVE ASSISTANCE OF COUNSEL GROUNDED IN

INSTRUCTIONAL ERROR. 

A claim rejected on its merits on direct appeal will not be reconsidered in a subsequent

personal restraint petition unless the petitioner shows ... the ends of justice would be served

thereby." In re Pers. Restraint of Jeffries, 114 Wn.2d 485, 487- 88, 789 P. 2d 731 ( 1990) 

citing In re Pers. Restraint of Taylor, 105 Wn.2d 683, 687, 717 P. 2d 755 ( 1986)). " Simply

revising' a previously rejected legal argument ... neither creates a ' new' claim nor constitutes

good cause to reconsider the original claim.... '[ I] dentical grounds may often be proved by

different factual allegations. So also, identical grounds may be supported by different legal

arguments ... or be couched in different language ... or vary in immaterial respects." Id. at 487

quoting Sanders v. United States, 373 U.S. 1, 16, 83 S. Ct. 1068 ( 1963)); In re Pers. 

Restraint ofLord, 123 Wn.2d 296, 329- 30, 868 P.2d 835 ( 1994). " A personal restraint petition
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is not meant to be a forum for relitigation of issues already considered on direct appeal, but

rather is reserved for consideration of fundamental errors which actually prejudiced the

prisoner." Lord, at 329 ( citing In re Pers. Restraint ofRunyan, 121 Wn.2d 432, 453- 54, 853

P. 2d 424 ( 1993)). 

The Court of Appeals affirmed petitioner's convictions after rejecting the merits of the

claim his trial counsel was ineffective for failing to procure a more favorable self-defense

instruction, as well as the contention inferior degree offense instructions should have been

given. Petitioner now reformulates the former as an attack on the first -aggressor component of

the trial court's instructions on Washington's self-defense law, and simply repeats the latter. Yet

he has not clearly alleged, let alone proved, the interests of justice would be served by this

Court expending additional resources to review another permutation of those already rejected

claims. The interests of justice are only served by repetitive review of rejected legal issues

when there has been some intervening change in the law or some other recognized impediment

that prevented the petitioner from raising a crucial point or argument in the prior application. In

re Pers. Restraint of Stenson, 142 Wn.2d 710, 720, 16 P.3d 1 ( 2001) ( quoting In re Pers. 

Restraint of Gentry, 137 Wn.2d 378, 388, 972 P.2d 1250 ( 1999) ( Gentry II)). A petitioner may

not avoid this requirement " merely by supporting a previous ground for relief with different

factual allegations or with different legal arguments." In re Pers. Restraint ofDavis, 152 Wn.2d

647, 671, 101 P. 3d 1 ( 2004)(" For example, [ a] defendant may not recast the same issue as an

ineffective assistance of counsel claim"). Nor will the significant interests in finality of

judgment or judicial economy tolerate piecemeal appellate review of the jury instructions given

in a particular case. E.g. Jeffries, 114 Wn.2d at 492; In re Pers. Restraint of Becker, 143

Wn.2d 491, 496, 20 P. 3d 409 ( 2001). Petitioner's successive claims should be summarily

dismissed. 
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2. THE PETITION SHOULD ALSO BE DISMISSED AS

INADEQUATELY PRESENTED FOR REVIEW BECAUSE IT

ONLY CONTAINS CONCLUSORY ALLEGATIONS OF ERROR

PREDICATED ON CITATIONS TO UNEXPLAINED AUTHORITY. 

Personal restraint claims must be supported by affidavits stating particular facts, 

certified documents, certified transcripts, and the like. RP 16. 7( a)( 2); Williams, 111 Wn.2d at

353, 364; see also Connick, 144 Wn.2d at 445. Arguments which are not supported by

meaningful analysis or citation to the record should not be considered. Cowiche Canyon

Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P. 2d 549 ( 1992) ( arguments not supported by

authority); State v. Elliott, 114 Wn.2d 6, 15, 785 P. 2d 440 ( 1990) ( insufficiently argued claims); 

Saunders v. Lloyd's ofLondon, 113 Wn.2d 330, 345, 779 P. 2d 249 ( 1989) ( issues unsupported

by adequate argument and authority); State v. Camarillo, 54 Wn.App. 821, 829, 776 P. 2d 176

1989) ( no references to the record), affd, 115 Wn.2d 60, 794 P. 2d 850 ( 1990); In re Discpl. 

Proceeding against Whitney, 155 Wn.2d 451, 467, 120 P. 3d 550 ( 2005)( citing Matter ofEstate

ofLint, 135 Wn.2d 518, 532, 957 P. 2d 755 ( 1998)( declining to scour the record and construct

arguments); RAP 10. 3( a). 

Petitioner attempts to advance reformulated and repeated claims through several

citations to cases and statutes without any effort to explain how they support those claims. He

simply cites them, then encourages the Court to consider them, ostensibly hoping the Court will

cobble them into a means to the extraordinary end he hopes to achieve. It is similarly unfair to

impose upon the State to analyze the assortment of unexplained authority (roughly consisting of

113 pages of annotated text addressing 29 issues), guess at petitioner's purpose for its inclusion, 

surmise from it arguments a similarly situated petitioner might make, and refute any

connections the State may perceive, but petitioner never made and perhaps would not have

made had he perceived them as well. 

For example, the petition includes no discussion of the applicable standard of review in

a collateral attack, much less explains how the burden safeguarding the extraordinary relief
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requested has been overcome. Aside from In re Pers. Restraint of Maxfield, 133 Wn.2d 332, 

945 P. 2d 196 ( 1997), which petitioner cites without pinpoint reference or comment, all the cases

relied upon appear to be from direct appeals which would not normally address the issues raised

in the context of collateral review. There is consequently no concrete assertion of purported

entitlement to collateral relief for the State to meet without deciding for itself whether

constitutional or nonconstitutional instructional error is being alleged, selecting the

corresponding burden of proof, and responding with a potentially superfluous survey of all the

ways in which the State can conceive of the petition failing to overcome it. In this way the State

would be shouldering burdens the law imposes on petitioner. 

He likewise failed to attach certified copies of the relevant record or cite pertinent

portions of the transcript. The latter omission is particularly problematic as it improperly calls

upon the Court, and State, to scour the record— a second time— to confirm or refute the factual

contentions about defense counsel' s conduct in requesting or omitting instructions as well as to

assess whether those decisions were so wanting of any arguable strategic or tactical value as to

be constitutionally deficient in a way which worked outcome determinative prejudice in light of

all the evidence adduced and other instructions given at trial. Putting aside the burden collateral

attack placed on petitioner to support his claims, the footer in his insubstantial brief indicates he

was not wholly, if at all, without assistance of counsel in its creation. The absence of anything

capable of being generously characterized as a good faith attempt at meaningful application of

the cited authority to the issues raised in the petition warrants its dismissal. 

3. DISMISSAL ON THE MERITS IS FURTHER WARRANTED SINCE

PETITIONER FAILED TO PROVE THE CLAIMED INSTRUCTIONAL

ERRORS RESULTED IN A COMPLETE MISCARRIAGE OF JUSTICE

IN A CASE WHERE HE ADMITTED TO FIRING MULTIPLE

BULLETS INTO AN OCCUPIED VEHICLE AS IT TRAVELED

DOWN A RESIDENTIAL STREET. 

A petitioner raising constitutional error must show the error caused actual and

substantial prejudice. Davis, 152 Wn.2d at 671- 72. Actual prejudice must be proved by a
STATE'S RESPONSE TO PERSONAL Office of Prosecuting Attorney
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preponderance of the evidence. Id. at 672, n.21 ( citing Hews, 99 Wn.2d at 89). The

Washington Supreme Court rejects the proposition constitutional errors incapable of being

considered harmless on direct appeal will be presumed prejudicial in a collateral attack. Id. at

672, n.23 ( citing In re Pers. Restraint of St. Pierre, 118 Wn.2d 321, 328, 823 P. 2d 492

1992)). " A stricter standard governs ... consideration of nonconstitutional arguments raised in

a personal restraint petition ... [ where appellate courts] determine whether the petitioner ... 

established ... the claimed error is ' a fundamental defect resulting in a complete miscarriage of

justice."' In re Pers. Restraint ofSchreiber, _ Wn.App. _, ` P. 3d , ( 2015)( 40553- 9- 

11; 2015 WL 4542424)( citing In re Pers. Restraint of Yates, 177 Wn.2d 1, 18, 296 P. 3d 872

2013)). This heightened standard of review rightly promotes finality when the petitioner had

previous opportunities for judicial review. In re Pers. Restraint of Coats, 173 Wn.2d 123, 132, 

267 P. 3d 324 ( 2011). " Relief by way of a collateral challenge ... is extraordinary ...." Coats, 

173 Wn.2d at 132. 

Petitioner claims he was erroneously deprived an inferior degree offense instruction for

first degree assault. He also alleges his jury should not have received the first -aggressor

component of the trial court's instructions on Washington's self-defense law. Neither issue is of

constitutional magnitude because the presence or absence of such instructions does not reduce

the State's burden of proof. See State v. O'Hara, 167 Wn.2d 91, 100- 01, 217 P. 3d 756

2009)( citing State v Kwan Fai Mak, 105 Wn.2d 692, 745- 49, 718 P. 2d 407 ( 1986); State v. 

Scott, 110 Wn.2d 682, 690- 91, 217 P. 3d 756 ( 2009)). Petitioner must therefore prove it was a

fundamental defect to omit the former and include the latter. Beyond that, he must establish

such a defect resulted in a complete miscarriage ofjustice. Even a review of the abridged record

cited by the decision in petitioner's direct appeal reveals his inability to achieve either

prerequisite for the relief requested. 
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At trial defendant admitted to being the person who fired two or three bullets into a car

occupied by two people. Appx.B at 1. He then exited his vehicle and fired more bullets into the

victims' car. Id. at 2. He fired at least 13 bullets before he was through. Id. at 2. One of those

bullets lodged in the back of the driver's headrest. Id. Another was recovered from the back seat. 

Id. One of the victims testified petitioner opened fire without provocation, and did so a second

time moments later. Id. at 4. The other victim testified the shootings followed a " brief

encounter" at a nearby apartment building. Id. at 4. Both defendants characterized the encounter

as marked by hostile words on the part of the victims. Id. 4- 5. Defendant explained his decision

to twice open fire on the victims as a defensive reaction to one of them pointing a gun at him. 

Id. The entire case against defendant was narrowed by both parties to the issue of whether

petitioner's self-defense claim was credible in light of the victims' account of being unarmed. Id. 

at 3. 

a. Defendant has neither alleged nor proved the

absence of an inferior degree offense instruction for

first degree assault was a fundamental defect

resulting in a complete miscarriage of justice. 

The right to an inferior degree offense instruction derives from statute. See RCW

10.61. 003; State v. Fernandez -Medina, 141 Wn.2d 448, 454, 6 P. 3d 1150 ( 2000). An

instruction on an inferior degree offense should not be given unless: ( 1) the statutes for both the

charged offense as well as the proposed inferior degree offense proscribe but one offense; ( 2) 

the information charges an offense divided into degrees, and the proposed offense is an inferior

degree of the charged offense; and ( 3) there is evidence the defendant only committed the

inferior offense. Id. 

The legal prong of the Fernandez -Medina test is unquestionably satisfied among the

degrees of assault as each proscribes the crime of assault. See State v. Forster, 91 Wn.2d 466, 

472, 589 P. 2d 798 ( 1979). The decreasing quantum of culpability and bodily injury at issue as

one moves down the degrees from first to second degree assault calls for withholding inferior
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degree instructions when the facts at issue are incapable satisfying second degree assault to the

exclusion of first degree assault. Conviction for first degree assault at issue in petitioner's case

required proof that with the intent to inflict great bodily harm, defendant assaulted another with

a firearm. Appx.E ( Inst.6); RCW 9A.36. 01 I (a). A person acts intentionally when acting with

the objective or purpose to accomplish a result constituting a crime. Appx.E ( Inst.7); RCW

9A.08. 010( 1)( a). " Great bodily harm" means bodily injury that creates a probability of death, or

that causes significant serious permanent disfigurement, or that causes a significant permanent

loss or impairment of the function of any bodily part or organ. Appx.E ( Inst. 8); RCW

9A.04. 110( 4)( c). There are numerous ways to commit second degree assault. Petitioner does

not identify which version he perceives the facts of his case support. One can only assume the

petition is directed at RCW 9A.36. 021( l)( c)( assaults another with a deadly weapon). 

Petitioner has not shown a fundamental defect in the absence of an instruction on second

degree assault that worked a complete miscarriage of justice. Entitlement to an inferior degree

instruction requires a more particularized factual showing than required for other jury

instructions since the evidence must raise an inference only the inferior degree offense was

committed to the exclusion of the charged offense. Forster, 91 Wn.2d at 455. The facts of

petitioner's crime did not clearly support an inference only the inferior crime of second degree

assault occurred to the exclusion of first degree assault. " Our case law is clear ... the evidence

must affirmatively establish the defendant's theory of the case— it is not enough that the jury

might disbelieve the evidence pointing to guilt." FernandezMedina, 141 Wn.2d at 454- 

55( citing State v. Fowler, 114 Wn.2d 59, 67, 785 P.2d 808 ( 1990), overruled on other grounds

by State v. Blair, 117 Wn.2d 479, 816 P.2d 718 ( 1991)). The mens rea for first degree assault is

the specific intent to inflict great bodily harm. " Specific intent" is defined as intent to produce a

specific result, as opposed to intent to do the physical act that produces the result. State v. Elmi, 

166 Wn.2d 209, 215, 207 P. 3d 439 ( 2009). Petitioner fired at least two several -bullet volleys
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into a car he knew to be occupied by two people. The lethality of petitioner's aim placed one of

those bullets into the back of the driver's headrest, another into the back seat. These facts are not

consistent with only a general intent to assault by placing the occupants in apprehension of fear

with a firearm to the exclusion of the impossible to disregard inference petitioner very

specifically intended those bullets to inflict great bodily harm or death. E.g., State v. 

Salamanca, 69 Wn. App. 817, 826- 27, 851 P. 2d 1242 ( 1993). Petitioner fired what could be

reasonably interpreted as kill shots into a car carrying two people he claims appeared poised to

use deadly force on him. He has not directed this Court to any evidence suggesting that show of

lethal force was only intended to be a fear inducing deterrent. Even if that highly improbable

inference was accepted as plausible, it is not apparent how a rational -fact finder could further

infer petitioner only intended as much to the exclusion of an intent to inflict great bodily harm. 

Petitioner's theory of self-defense was predicated on convincing the jury the lethal force

he used was necessary under the circumstances, for the firing of at least 13 bullets into an

occupied car in the course of two volleys separated by time could not be legally characterized as

self-defense if that degree of force was unreasonable under the circumstances. Appx.E ( Inst.26). 

A decision to refrain from drawing the jury's attention away from petitioner's theory of self- 

defense by arguing first and second degree assault in the alternative is also easily characterized

as sound strategy. "[ M] any trial advocacy experts recommend ... attorneys eschew alternative

arguments before a jury, which may view the presentation of an alternative argument as a sign

the attorney believes ... [ the] first argument is weak." State v. Carson, _ Wn.2d _, _ 

P. 3d _ ( Sept. 17, 2015; No.90308- 5; 2015 WL 5455671, 7). It is with this consideration in

mind the Supreme Court recognizes the legitimacy of sometimes risky all -or -nothing

approaches. Id. (citing State v. Grier, 171 Wn.2d 17, 42, 246 P. 3d 1260 ( 2011)). Such strategic

decisions cannot even be characterized as error under the standard applied a defense attorney' s

conduct, let alone rise to the level of a miscarriage ofjustice causing fundamental defect. 
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At trial, both parties understood it was petitioner's reason for repeatedly pulling the

trigger that was at issue, not the specific harm intended once he resorted to deadly force. A jury

fully apprised of petitioner's account of the shooting, as well as the reasons to scrutinize his

victims' countervailing descriptions of the incident, determined petitioner' s claim of self-defense

was not credible either because the jury disbelieved petitioner's claims about the victims' 

conduct or perceived the undisputed force petitioner responded with was unreasonable under the

circumstances he described. The level of injury petitioner subjectively hoped his bullets would

I inflict was irrelevant to both those outcome determinative considerations. Petitioner has not

proved a fundamental defect resulting in a complete miscarriage of justice, so his collateral

attack should be dismissed. 

b. Defendant has neither alleged nor proved the

inclusion of a first -aggressor instruction was a

fundamental defect resulting in a complete
miscarriage ofjustice. 

A] defendant whose aggression provokes the contact eliminates the right of self- 

defense. A first -aggressor instruction is proper when the record shows that the defendant is

involved in wrongful or unlawful conduct before the charged assault occurred and provocation

by the defendant is therefore an appropriate basis for the trial court to give the instruction." In

re Davis, 151 Wn. App. 331, 338, 211 P. 3d 1055, 1059 ( 2009)( citing State v. Douglas, 128 Wn. 

App. 555, 562- 63, 116 P.3d 1012 ( 2OO5)( abrogated on other grounds by In re Crace, 174

Wn.2d 835, 280 P. 3d 1102 ( 2012)). For instance, an aggressor instruction is appropriate where

the evidence supports that the defendant made the first move by drawing a weapon. State v. 

Riley, 137 Wn.2d 904, 909, 976 P. 2d 624 ( 1999). This is true even where the evidence is

conflicting as to whether the defendant's conduct precipitated a fight. Id. at 90 ( citing State v. 

Davis, 119 Wn.2d 657, 666, 835 P. 2d 1039 ( 1992)). Reviewing courts defer to the trier of fact

on issues of conflicting testimony, credibility of witnesses, and persuasiveness of the evidence. 
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State v. Thomas, 150 Wn.2d 821, 875, 83 P. 3d 970 ( 2004) ( citing State v. Cord, 103 Wn.2d

361, 367, 693 P. 2d 81 ( 1985)). 

Petitioner's jury received the following instruction on the first -aggressor component of

Washington's self-defense law: 

No person may, by any intentional act reasonably likely to provoke a belligerent
response, create a necessity for acting in self-defense or defense of another and
thereupon use, offer or attempt to use force upon or toward another person. 

Therefore, if you find beyond a reasonable doubt that the defendant was the

aggressor, and that defendant's acts and conduct provoked or commenced the

fight, then self-defense or defense of another is not available as a defense. 

Appx. E ( Inst. 19). 

Petitioner's claim there was no evidence to support the giving of an aggressor instruction

appears to be based on his failure to appreciate the instruction -supporting import of his victims' 

testimony. As provided in the Court's decision, victim Edwards testified petitioner's co- 

defendant started shooting at them without provocation. Appx.B at 4. Edwards initially

identified petitioner as the shooter from a photo montage, and petitioner has never disputed his

identity as such. Id. at 3. Victim Long testified someone got out of a car and started shooting at

him and Edwards after a " brief encounter" with some men in an apartment complex. Id. at 4. 

These facts are nearly identical to the ones that supported the issuance of an aggressor

instruction in Riley, where, the instruction was properly given despite " testimony to the

contrary, [ because] there was evidence Riley drew his gun first and aimed it at [ the victim]." 

Riley, 137 Wn.2d at 909. The inability to further comment on the supporting testimony stems

from petitioner's failure to produce or cite the relevant record, providing additional cause for

dismissal. 

Petitioner also apparently fails to appreciate it is not enough for him to prove it was error

to give the aggressor instruction. Assuming that position is less obviously untenable, he must

further prove the instruction's presence among the other instructions was a fundamental defect
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resulting in a miscarriage of justice. This higher burden could not be met even if the yet to be

perfected record could be shown incapable of supporting the instruction. The aggressor

instruction given at petitioner's trial was an accurate statement of that component of

Washington's self-defense law. Appx.E ( Inst. 19); Riley, 137 Wn.2d at 908 ( citing Washington

Pattern Jury Instructions; Criminal 16. 04). The instruction must be considered with the court' s

other instructions as a whole. State v. Refsnes, 14 Wn.2d 569, 572, 128 P. 2d 773 ( 1942). This

means the burden to prove petitioner was the first aggressor fell to the State, which was

accurately assigned the burden to prove first degree assault, and disprove petitioner's claims of

self-defense, beyond a reasonable doubt. Appx.E ( Inst. 12- 13, 16). The aggressor instruction

was also given with the other corresponding components of Washington's self-defense law such

as the petitioner' s entitlement to act on appearance in defending himself or another as well as his

ability to stand his ground given the absence of a duty to retreat. Appx.E ( Inst. 17- 18). 

Petitioner's jury must be presumed to have followed those instructions. State v. Jamerson, 74

Wn.2d 146, 148, 443 P.2d 654 ( 1968). As a result, the absence of factual support for the

aggressor instruction would have compelled the jury to find the State failed to disprove self- 

defense on that basis and look to whether the State met its burden through other means. The

absence of a demonstrated fundamental defect resulting in a miscarriage of justice warrants

dismissal. 
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D. CONCLUSION

The State' s response to grounds 1- 2 of the petition, applies with equal force to grounds

3- 4, which do nothing more than repeat the same claims of error in even vaguer terms; all of

which should be dismissed as they culminate into a petition that is successive, inadequately

presented for review, and meritless. 

RESPECTFULLY SUBMITTED: September 29th, 2015. 

MARK LINDQUIST

Pierce County
Prosecuting Attorney

JASON RUYF

Deputy Prosecuting Attorney
WSB #38725

Certificate of Service: 

The undersigned certifies that on this day she delivered by U. S. mail
to petitioner true and correct copies of the document to which this

certificate is attached. This statement is certified to be true and

correct under penalty of perjury of the laws of the State of Washington. 

Signed

att
Tacoma, Washington, onthedate below. 

Date Signature
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Case Number: 11- 1- 04125-7 Date: September 25

SeriallD: FFE064AE- F20E- 6452- DD3D* 423E13C642

Certified tock Pierce County Clerk, Washington

1

rAP'RFUR11-1- 04125- 7 44572537 JDSVUCD 04. 30- 15

0 2015

SUPERIOR COURT OF WASHINGTON FOR FIERCE COUNTY

STATE OF WASHINGTON, 

Plaintiff, 

IIS

JICOREY RICCARDO BRADFORD, 

Defendant

CAUSE NO: 11- 1- 04125- 7

WARRANT OF COMIvIITNN1ENT

1) 0 Cm= y Jail
2) Dept of Corrections
3) Other Custody

Plerce County Clerka,. A A

DEPUiy

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WFUD EAS, Judgment has been pronounced against the defendant in the Superior Court of the State of

Washington for the County of Pierce, that the defendant be puni shed as specified in the Judgment and
SentencelOrder ModifyinE/Revoking Probation/ Canmunity Supervisim, a full and correct copy of which is
attached hereto. 

1. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant for

classification, confinement and placement as ordered m the Judgment and Sentence. 

Sentence of confinement in Pierce County Jail). 

A2. YOU, THE DIRECTOR, ARE COED to take and deliver the defendant to

the proper officers of the Department of Corrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 

ARE COMvMIvLkNDED to receive the defendant for classificatiofi, confinement and

placement as ordered in the Judgment and Sentence. ( Sentence of confinement in

Department of Corrections custody). 

WARRANT OF
COMMITMENT - 1

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma. Washington 98402-2171

Telephone: ( 7.53) 798-7400
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Case Number: 11- 1- 04125- 7 Date: September 25

SeriallD: FFE064AE- F20E- 6452- DD3*, 423E13C642

Certified By: Kevin Stock Pierce County Clerk, Washington

3. YOU, THE DIRECTOR, ARE COMMANDED to receiv a the defendant for
classification, confinement and placement as ordered in the Judgment and Sentence. 

Sentence of confinement or placement not covered by Sections 1 and 2 above). 

Dated: 

APR3
p1PY DELIVERED TOOSSHERIFF

Date Byv4Deputy

STATE OF WASHINGTON

ss: 

County of Pierce

1, Kevin Stock, Clerk of the above entitled

Corot, do hereby certify that this foregoing
instzz went is a true and correct copy of the
original now on file in my office. 
IN WITNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of

KEVIN STOCK, Clerk

By: Deputy

WARRANT OF

COMMITMENT - 2

By direction of the Honorable

11- 1- 04125- 7

J LPD G E

KEVIN STOCK
JERRY T. COSTELLO

CVEK

By: 
90tPUTY

FR. D

OPEN Ct
CDP, 

APR 3 0 2015

Pforce County, Clerk
CCPU7y

Orrice or Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma. Washington 99402-2171

Tetephone:( 253) 798. 7400
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FILED

IN OPEN COU
CDPJ

APR 3 0 2015

Pierce County, Clerk

SUPEP.IOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, 

CRIME

Plaintiff, CAUSENO. 11- 1- 04125- 7

vs JUDGMENT AND SENTENCE ( FUS) 

I

Prison

JICOREY RICCARDO BRADFORD J RCW 9.94A.71219.94A. 507 Prison Conflnernent
Defendant j ] Jail One Year or Less

Fim-Time Offender

SID: WA21142736 Special Sexual Offender Sentencing Alternative
DOB: 10/ 17/ 1981 Special Drug Offender Sentencingplternative

IV

Alternative to Confinement (ATC) 

9. 41. 040( 2)( x) 

Clerk' s Action Required, para 4.5 (SDOSA), 

10/ 07/ 11

4.7 and 4.8 (SSOSA) 4.15.2, S.3, S.b and 5.8

1Juvetile Decline [ 1Mandatory f 1Disaetiamary

I HEARING

1. 1 A sentencing hearing was held and the defendant, the defendant's lawyer and the ( deputy) proses sting
attorney were present

IL FINDINGS

There being no reason why Judgment should not be pronounced, the court FINDS: 

2. 1 C F.RENT OFFE_NSE( S): The defendant was fotmd guilty an 05/ 24/ 12
by [ ] plea [ X ) jury -verdict [ ) bench trial of: 

COUNT CRIME RCW El1HANCEIMIT

TYPE* 

DATEOF

CRIME

INCIDENTNO. 

I ASSAULT IN THE 9A. 36.011(])( a) FASE 10/ 07/ 11 LAKEWOOD PD

FIRST' DEGREE 3 112800879

IV UNLAWFUL 9. 41. 040( 2)( x) NONE 10/ 07/ 11 L ENWOOD PD

POSSESSION OF A 112800879

FMEARM IN THE

SECOND DEGREE

GGG 10

F) Firearrn, (D) Other deadly weapons, (V) VUCSA in a protected zone, (VH) V eh. Ham, See RCW 45.61. 520, 
JP) Juvenile present, ( SM) Sexual Motivation, (SCF) Sexual Conduct with a Child for a Fee. See RCW

9.94A. 533( 8)- ( If the crime is a drug offense, include the type of drug in the second column) 

JUDGMENT AND SENTENCE (JS) 

Felony) (7/ 2007) Page 1 of 10 Mee or Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402. 2171
Telephone: ( 253) 798- 7400
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as charged in the Amended Information

X] A special verdict/finding for use of firearm was returned on Count( s) I RCW 9.94.4602, 9.94A.533. 
Current offenses encompassing the same cl iminal conduct and counting as cote crime in determining
the offender score are ( RCW 9.94A 589): 

Other current convictions listed under different cause numbers used in calculating the offender score
are ( list offense and cause number): 

2. 2 CRD IINAL HiSIORY (RCW 994A.525): 

The can finds that the following prion convictions are ale offense for purposes of determining the
offender scone ( RCW 9. 94AS25): 

2. 3 SENTENCINGDATA: 

COUNT OFFENDER SERIOUSNESS

CRIME DATE OF SENTENCING DATE OF A or J TYPE

ENHANCEMENTS RANGE

SENTENCE COURT CRIME ADULT OF

I 3 XII 120- 160 MOS60 MOS 180- 220 MOS

JUV CRIME

4- 12 MOS

CARRYING WEAPON

412 MOS

ERLOWEITTITAS
A

MISD
1

WITHOUT PERMIT
o6 ?A- 2002

DISTRICT CT
o6 -1S- 2002

2 DWLS 3
LAEEWOOD MUNI

09- 22- 2002 A
MISD

COURT

3 DWLS 3 TTACOMAAL I1- 28-2007 A
MISD

MUNICIP4
COURT

DWLS 3
LAEEWOODMUNI. 

0429_2011 A
COURT

5 UPCS - COCAINE 12- 16- 2002
SUPERIOR CT - 

08-06-2002 A
NV

PIERCE CTY

a`TTENERM
MOORING -SPORT, 

A6 POSSESSION OF 10- 21- 2005 06-242005

FIREARM
LA

7 UPFA 21 -TD DEG 08- 09- 2010
SUPERIOR C -T

07- 07- 2010 A
PIERCE GT Y

The can finds that the following prion convictions are ale offense for purposes of determining the
offender scone ( RCW 9. 94AS25): 

2. 3 SENTENCINGDATA: 

COUNT OFFENDER SERIOUSNESS STANDARD RANGE PLUS TOTALSTANDAFD MAXIMUM

NO. SCORE LEVEL not including onhancomaw-s ENHANCEMENTS RANGE TERM

uscludng onhmcomont.) 

I 3 XII 120- 160 MOS60 MOS 180- 220 MOS LIFE

IV 3 VII 4- 12 MOS I NONE 412 MOS 10 YRS

2.4 [ ] EXCEPTIONAL SENTENCE. Substantial and canpelling reasons exist which justify an
exceptional sentence: 

within [ ] be1vA the standard range for Coun( s) 

above the standard range for Counts) 

The defendant and state stipulate that justice is best served by imposition of the exceptional sentence
above the standard range and the taut finds the exceptional sentence feathers and is crosi-4e nt with

the interests of justice and the purposes of the sentencing reform act
Aggravating factors were [ ] stipulated by the defendant, [ ] found by the cam after the defendant
waived jury trial,[ ] found by jury by special interroga cry. 

Findings of fad and conclusions of law are attitched in Appendix 2.4. [ ] Jury' s special interroga cry is
attached. The Prosecuting Attorney [ ] did [ ) did not recommend a similar sentence. 

2.5 AHILLII'Y TO PAY LEGAL FINANCIAL OBLIGATIONS. The cart has considered the total amount

owing, the defendant' s past, present and future ability to pay legal financial obligations, including the

JUDGMENT AND SENTENCE (5) 

Felmy) (712007) Page 2 of 10 Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 99402. 2171

Telephone: ( 253) 798-7400
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Case Number: 11- 1- 04125- 7 Date: September 2

SeriallD: FFE064AE- F20E- 6452- DD3* 423E13C642 11- 1- 04125-7
Certified By: Kevin Stock Pierce County Clerk, Washington

defendant' s financial resources and the likelihood that the defendant' s status will change. The court finds

that the defendant has the ability or likely f dare ability to pay the legal financial obligations imposed
herein RCW 9.94A.753. 

The following eodiaordinary circurrim races exist that make restituio n inappropriate (RCW 9.94A.753): 

The following entraordinary circumstances exist that make payment of nonrnanda cry Iegal financial
obligations inappropriate: 

2. 6 M FELONY FIREARM OFFENDER REGISTRATION. The defendant committed a felony firearm
bffelse as defined in RCW 9.41. 010. 

a The court considered the following factors: 
the defendant' s criminal history. 

whether the defendant has previously been found not guilty by reason of insanity of any offense in
this state or elsewhere. 

evidence of the defendant' s propensity for violence that would likely endanger persons. 
other: 

The cast decided the defendant should [ j should not register as a felony firearm offender. 

M. JUDGMENT

3. 1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2. 1. 

3. 2 [ ] The court DISMSES Counts [ ] The defend= is found NOT GUILTY of Counts

IV. SENTENCE AND ORDER

IT IS ORDERED: 

4.1 Defendant shall pay to the CIerk of this Court: (Piaico Cotmty Clodr, 930 i asoma Avo 0110, Tacoma WA 98402) 

JASS CODS

RTMIR .V $ Restitution to: 

Restitution to: 

Name and Address --address may be withheld and provided confidentially to Clerk's Office). 
PCU $ 500.00 Crime Victim assessment

DNA $ 100.00 DNA Database Fee

PUB $ Court -Appointed Attorney Fees and Defense Costs

FRC $ 200.00 Criminal Filing Fee

FOM $ Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below) 

Other Costs for: 

Other Coss for: 
J  

4 00. TOTAL

JUDGMENT AND SENTENCE ( JS) 

Felony) ( 7/ 2007) Page 3 of 10 Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402- 2171

Telephone: ( 253) 798.7400
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The above total does not include all restitution which may be set by later order of the court An agreed
restitution order maybe entered RCW 9.94A753. A restitutian hearing: 

shall be set by the prosecutor. 
is scheduled for

RESiTI UTION. Order Attached

The Department of Corrections ( DOC) or clerk of the court shall immediately issue a Notice ofPayroll
Deduction. RCW 9.94A_7602, RCW 9.94A780(8). 

X] All payments shall be made in accordance with the policies of the cl commencing immediately, 
rtunless the caspecifically sets forth the rate herein: Na less than $ r CC o per month

commencing. r.1' C ( ' _. RGW 9.94.760. If the court doA not set the rate herein, the
defendant shall art to the cleric' s office within 24 hours of the entry of the judgment and sentence to
set up a payment plan

The defiendant shall report to the clerk of the court or as directed by the clerk of the taut to provide
financial and other information as requested RCW 9.94A.760(7)(b) 

COSTS OF INCARCERATION. In addition to other costs imposed herein, the court finds that the

defendant has or is likely to have the means to pay the costs of incarceration, and the defendant is
ordered to pay such costs at the statutcay rate. RCW 10.01. 160. 

COLLECTION COSTS The defendant shall pay the costs of services to collect unpaid legal financial
obligations per contract or statute. RCW 36. 18. 190, 9.94A780 and 19. 16.500. 

INTEREST The financial obligations imposed in this judgment shall beer interest from the date of the
judgment until payment in full, at the rate applicable to civil judgments RCW 10.82.090

COSTS ON APPEAL An award of costs on appeal against the defendant may be added to the total legal
financial obligations. RCW. 10.73. 160, 

4. lb ELECTRONIC MONTTORINGREID . The defendant is ordered toreimblr-se

name of electronic monitoring agency) at

for the cost ofpretrial electronic monitoring in the amolont of $ 
4.2 [ X] DNA TESTING The defendant shall have a blood/biological sample drawn for purposes ofDNA

identification analysis and the defendant shall fully cooperate in the testing. The appropriate agency, the
county or DOC, shall be responsible for obtaining the sample prior to the defendant' s release from
ccanfnnemenL RCW 43.4+.754. 

HIV TESTING. The Health Department or designee shall test and counsel the defendant for HTV as

soon as possible and the defendant shall fully cooperate in the testing ROW 70.24. 340. 
4.3 NO CONTACT

The defendant shall not have contact with ( name, DOB) induding, but not
limited to, personal, verbal, telephonic, written or contact through a third p arty for years (not to

exceed the maximum statutory sentence). 

Domestic Violence No -Contact Order, Antiharassmett No -Contact Order, or Sexual Assault Protection

Order is filed with this Judgment and Sentence. 

4.4 OTHER: Property may have been taken into custody in conjunction with this case. Property maybe
retuned to the rightful owner. Any claim for return of such property must be made within 90 days After
90 days, if you do not make a claim, property maybe disposed of according to law. 

JUDGMENT AND SENTENCE ( JS) 

Felony) ( 7/ 2007) Page 4 of 10 Office or Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171

Telephone: ( 253) 79& 7400
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4.4a [ J All property is hereby forfeited

Property may have been taken into castody in conjunction with this case. Property maybe returned to
the rightful owner. Any claim for return of such property must be made within 90 days After 90 days, if
you do not make a claim, property may be disposed of according to law. 

4.4b BOND IS HEREBY EXONERATED

4.5 CONFTNEMIM OVER ONE YEAR The defendant is sentenced as follows: 

a) CONITNEWNT. RCW 9.94A589. Defendant is sentenced to the following term of total
confinement in the custody of the Department of Corrections (DOC): 

U0 months on Count Y months on Count

months on Count months on Count

months on Count months on Count

Actual number ofmonths of total confinement ordered is: V0  
Add mandatory firearrn, deadly weapons, and sexual motivation enhancement time to run consecutively to

other counts, see Section 2.3, Sentencing Data, above). 
The confinement time on Count( s) contain( s) a mandatory mininvan tem of

CONSECUITMCONC'URRENT SENTENCES. RC -5V 9.94A- 589. All counts shall be served

concurrently, except for the portion of those counts for which there is a special finding of a firearm, other
deadly weapon, sexual motivetion, WCSA in a protected zone, or manufacture of methamphetamirie with
juvenile present as set forth above at Section 2.3, and except for the following counts which shall be served
consecutively: 

The sentence herein shall roti consecutively to all felony sentences in other cause numbers imposed prior to
the commission of the crime( s) being sentenced. The sentence herein shall rim cmnarently with felmy
sentences in other cause numbers imposed after the commission of the crime( s) being sentenced except for

the following cause numbers RCW 9.94A589: 

Confinement shall commence immediately unless otherwise set forth here: 

c) The defendant shall receive credit for time saved prior to sentencing if that confinement was solely
under this cause number. RCW 9.94A- 505. The time served shall be computed by the jail unless the
credit for time served prior to sentencing is specifically set forth by the court: Yc

40-lCY m,Y C(i 69
r Lt1'unj

JUDGMENT AND SENTENCE ( JS) 

Felony) ( 7/ 2007) Page 5 of 10 Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402. 2171

Telephone: ( 153) 798- 7400
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4.6 ( ) COLDAUNITY PLAC IdENT (pre 7/ 1/ 00 offenses) is ordered as follows: 

Cant for months; 

Corot for months; 

Court fcr months; 

COMMUNITY CUSTODY (To determine which offenses are eligible for or required for canmunity
custody see RCW 9.94A.701) 

The defendant shall be m cm unu nity custody for: 
Count( s) L 36 months for Serious Violent Offenses

count(s) I8 months far Violent Offenses

Cour( s) 12 months ( for mimes against a persm, drug offerises, or offenses
involving the unlawful possession of a firearm by a
street gang member or associate) 

Note: combined term of confinement and community custody for any particular offense cannot exceed the
sta=, c y maximuarn RCW 9.94A701. 

B) While m cammnrnity placement or community custody, the defendant shall: ( 1) report to and be

available for contact with the assigned community corrections officer as directed; ( 2) work at DOC - 
approved education, employment and/

or

community restitution (sFsvice); ( 3) notify DOC of any change in
defendant' s address or employment; (4) not consume controlled substances except pursuant to lawfully
issued prescriptions; ( 5) not unlawfully possess controlled substances while in carmunity custody, (6) not
own, use, or possess firearms or ammxmition; ( 7) pay supervision fees as determined by DOC; (8) perform
affirmative acts as required by DOC to confirm compliance with the orders of the court; ( 9) abide by any
additional conditions imposed by DOC under RCW 9.94A704 and .706 and ( I0) for sex offenses, submit
to electronic monitortng if imposed by DOC. The defendant' s residence location and living arrangements
are subject to the prior approval ofDOC while in community placement or commurnity custody. 
Conmlunity custody for sex offenders not sentenced under RCW 9.94A.712 may be extended for up to the
statutory maximtun tem of the sentence. Violation of ca znunity custody imposed for a sex of Brise may
result in additional confinement

The corm orders that during the period of supervision the defendant shall: 
consume no alcohol. 

have no contact with: 

remain () within[) outside of a specified geographical boundary, to wit: 

not serve in any paid or
volunteer

capacity where he or she has control or supervision of minas under
13 years of age

participate in the following crime -related treatment or counseling services: 

undergo an evaluation for treatment for [ ] domestic violence [) substance abuse

mental health ( ) anger management and fully comply with all recommended treatment

comply with the following crime -related prohibitions: 

Other conditions: 

For sentences imposed under RCW 9.94A-702, other conditions, including electronic monitoring, may
be imposed during community custody by the Indeterminate Sentence Review Board, or in an
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emergency by DOC. Emergency conditions imposed by DOC shall not remain in effect longer there
seven working days

Cast Ordered Treatment: If any court orders mental health or chemical dependency treatment, the
defendant must notify DOC and the defendant must release treatment inforinatiorn to DOC for the duration
of incarceration and supenvisian. RCW 9. 94. 562. 

PROVIDED: That under no circumstances shall the fetal term of confinement plus the term of community
custody actually served exceed the statttory maximum for each offense

4.7 [ ] WORK ETHIC CAMP. RCW 9. 94A 690, RCW 72. 09.410. The court finds that the defendant is

eligible and is likely to qualify for work ethic camp and the court recommends that the defendant serve the
sentence at a work ethic amp. Upon completion of work ethic camp, the defendant shall be released on
comrrvrnity custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of cummuriity custody may result in a return to total confinement for the balance of the
defendant' s remaining time of total confinement The conditions of community custody are stated above in
Section 4.6. 

4.8 OFF LIMCTS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the
defendant while under the supervision of the County Jail or Department of Corrections: 

V. NOTICES AND SIGNATURES

5. 1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral tlttack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motim to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within me year of the final judgment in this master, except as provided for in
RCW 10.73. 100. RCW 10.73.090. 

5. 2 LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall
remain under the coat's jurisdiction and the supervision of the Depw Innent of Corrections for a p eriod up to
10 years from the date of sentence or release from. confinement, whichever is lmger, to assure payment of

all legal financial obligations unless the taut extends the criminal judgment an additional 10 yews For an

offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender' s compliance with payment of the legal financial obligations, until the obligation is

completely satisfied, regardless of the statutorymax(imulm for the crime. RCW 9.94. 760 and RCW
9.94. 505. The clerk of the court is authorized to collect unpaid legal financial obligations at any time the
offender remains under the jurisdiction of the court for purposes of his or her legal financial obligations

RCW 9.94A. 760(4) and RCW 9.94. 753(4). 

5. 3 NOTICE OF INCOME-WIT31HOLDINGACTION. If the cast has not ordered an immediate notice

ofpayroll deduction in Section 4. 1, you are notified that the Department of Corrections or the clerk of the

court may issue a notice of payroll deductim without notice to you if you are more than 30 days past due in
monthly payments in an amount equal to or greater than the amount payable for me month RCW
9.90.7602. Other intone -withholding action under RCW 9.94A maybe taken without further notice. 
RCW 9.94. 760 maybe taken without further notice. RCW 9.94A-7606. 

5.4 RESTITUTION HEARING

Defendant w gives any right to be present at any restitution hewing (sign initials). z-- 

JLTDGME14TT AND M ENTCE ( JS) 
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5. 5 CMUNAL ENFORCEI INT AND CAM COLLECTION. Any violation of this Judgment and
Sentence is punishable by up to 60 days of canflnemeit per violation. Per section 2.5 of this document, 
legal financial obligations are collectible by civil means. RCW 9.94A- 634. 

5.6 FERMARMS. You must immediately surrender any concealed pistal license and you may not own, 
use or posses any firearm unless your right to do so is restored by a court of record. (The court clerk
shall forward a copy of the defendant' s drivers license, identicalrd, or comparable identification to the
Department of Licensing along with the date of conviction or cornmitrnent) RCW 9.41. 040, 9.41. 047. 

5.7 SEX AND KIDNAPPING OF YMIER REGNMATION. RCW 9A.44.130, 10.01. 200. 

NIA

5. 8 [ ] The court finds that Count is a felony in the commission of which a motor vehicle was used
The cleric of the coat is directed to immediately forward an Abstract of Cant Record to the Department of
Licensing, which must revoke the defendant' s driver' s license. RCW 46.20.285. 

5. 9 If the defendant is cr becomes subject to cant -ordered mental health or chtanical dependant' treatment, 
the defendant must notify DOC and the defendant' s treatment informatim must be shared with DOC for
the duration of the defendant' s incarceration and supervision. RCW 9.94A.562. 

5. 10 OTHER. VCi L20
I

DONE in Open Const and in the presence of the defendant this date: 

J, 4 - - 4;; o-? - 

Deputy Prosecuting Attorney
Print name: : J, (-,, 4+ S' 

WSB# 3b^ li

D dant

Print name: 

Print narrie / JEFWY -* 

AQ9z -- 
Attorney for D // FILED

Print

nef
antame: u t

l`

zINOPEN 0
WSB # 

I

rlay(- Mai

APR 3 Q Z015

Pierce County, OI@rk

VOTING RIGHTS STATE9MNT_ RCW 10.64. 140. I acknowledge that my right to vote has been lost– ato
felony convictions. If I am registered to vote, my vote registration will be cancelled My right to vote may be
restored by: a) A certificate of discharge issued by the sentencing court, RCW 9.94A637; b) A court order issued
by the sentencing court restoring the right, RCW 9.92 066; c) A final order of discharge i slued by the indeterminate
sentence review board, RCW 9.96.050; or d) A certificate of restoration issued by the governor, RCW 9. 96.020. 
Voting before the right is restored is a class C felony, RCW 92A.84.660. 

Defendant' s signature: 

CH,.= AND SENTWCE (JS) 
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CERTIFICATF OF CLERK

CAUSE NUMBER of this case: 11- 1- 04125-7

I, KEVIN STOCK Clerk of this Cazt, certify that the foregoing is a frill, true and correct copy of the Judgment and
Sentence in the abov e -entitled action now on record in this office. 

WITNESS my hand and seal of the said Superior CoLut affixed this date: 

Clerk of said Colmty and State, by: 

IDENTIFICATION OF COURT REPORTER

NATASHA SEMAGO
Cant Reporter

JUDGMENT AND SENTENCE (IS) 
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APPENDIX " F" 

The defendant having been sentenced to the Department of Corrections for a: 

sex offense

Yserious violent offense
assault in the second degree

any crime where the defendant or an accomplice was armed with a deadly weapon
any felony under 69.50 and 69.52

The offender shall report to and be available for contact with the assigned community corrections office- as directed: 

The offender shall worst at Department of Corrections approved education, employment, and/ or camnunity service; 

The offender shall not consume controlled substances except pursuant to lawfully issued prescriptions: 

An offender in carnrnunity custody shall not unlawfully possess controlled substances; 

The offender shall pay carlmunity placernent fees as determined by DOC: 

The residence location and living arrangements are subject to the prim approval of the department of corrections
during the period of community placement. 

The offender shall submit to affirmative acts necessary to monitor compliance with court orders as required by
DOC. 

The Court may also order any of the following special conditions: 

1) The offender shall remain within, or outside of, a specified geographical boundary: 

el- c(.0

II) The offender shall not have direct or indirect contact with the victim of the crime or a specified
class of individuals: Oct, C o o

III) The offender shall participate in crime -related treatment or camseling services; 

TV) The offender shall not consume alcohol; 1X r 4 ( Q

CV) The residence location and living arrangements of a sex offender shall be subject to the prior
approval of the department of corrections; or

t

71) The offender shall comply with any gime-related prohibitions. 

VII) Other: Cc

Orrice of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma. Washington 98402- 2171

Telephone; ( 253) 798- 7400
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Cause No. Case Name f x'U ire.: ! r{ l • _, f2 - 7
D. O. B.; 10- 11- 1- 6) 11

Felony Firearm Offender Registration" Attachment: Registration for Felony Firearm
Offenders ( If required, attach to the judgment and sentence.) 

1. General Applicability and Requirements: The defendant is required to register because this
crime involves a felony firearm offense as defined in RCW 9. 41. 010, and, after considering statutory factors, 
the court decided the defendant must register. 

If the defendant resides in this state, the defendant must personally register with the county sheriff for the
county of the defendant' s residence, whether or not the defendant has a fixed residence. 

The defendant must register with the county sheriff within 48 -hours after_the date: 
a) of release from custody of the state department of corrections, the state department of social and health

services, a local division of youth services, or a local jail or juvenile detention facility for this offense; or
b) the court imposes the defendant' s sentence, if the defendant receives a sentence that does not include

confinement. 

2. Register on Every 12 -month Anniversary: The defendant must register with the county sheriff
not later than 20 days after each 12 -month anniversary of the date the defendant is first required to
register as described in paragraph 1, above. 

If the defendant is confined in any correctional institution, state institution or facility, or health care facility
throughout the 20 -day period after each 12 -month anniversary, the defendant must personally appear
before the county sheriff not later than 48 -hours after release to verify and update, as appropriate, the
defendant' s registration. 

3. Change of Residence within State: If the defendant changes residence and the new residence
address is in this state, the defendant must register with the sheriff of the county of the defendant's
residence address not later than 48 hours after the change of address. If the defendant changes

residence within a county, the defendant must update the current registration. 

4. Length of Duty to Register: The defendant must continue to register for four years from the date
the defendant is first required to register, as described in paragraph 1, above. 

Date: q `3(-) " 1S
enda Signature

FELONY FIREARM OFFENDER REG." ATTACHMENT - Page 1 of 1

WPF CR 84. 0400 ( 0712013) — CrR 4. 2( g); Laws of 2013, ch. 183, § 4
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VOTING RIGHTS STATEMENT

RCW 10. 64. 140: After conviction of a felony, or entry of a plea of guilty to a felony, your right to vote is

immediately revoked and any existing voter registration is cancelled. Pursuant to RCW 29A. 08. 520 after

you have completed all periods of incarceration imposed as a sentence, and after all community custody
is completed and you are discharged by the Department of Corrections, your voting rights are

automatically restored on a provisional basis. You must then reregister to be permitted to vote, 

Failure to pay legal financial obligations, or comply with an agreed upon payment plan for those

obligations, can result in your provisional voting right being revoked by the court, 

Your right to vote may be fully restored by a) A certificate of discharge issued by the sentencing court, 

RCW 9. 9A.637; b) A court order issued by -the sentencing court restoring the right, RCW 9. 92. 066; c) A

11
final order of discharge issued by the indeterminate sentence review board, RCW 9. 96.050; or d) A

H certificate of restoration issued by the governor, RCW 9. 96.020. Voting before the right is either
provisionally or fully restored is a class C felony, RCW 92A. 84. 660. 

1

1

I acknowledge receipt and understanding of this information: 

it

Defendant' s signature: 

J
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IDENTIFICATION OF DEFENDANT

SID No. WA21142736

If no SID take fingerprint card for State Patrol) 

FBI Na 520$X80

PCN No. 541335731

Alias name, SSN, DOB: 

Race: 

J Asim? acific [ XJ BladJAfrican- 

Islander American

J Native American [ ] Other: 

FINGERPRINTS

Date of Birth 10/ 1711981

Local ID No. CHRI#20022192045

Other

Ethnicity: - Sex: 

J Caucasian [ ] Hispanic [ X' Male

Thumb

X] Nan- [ ] Female

Hispanic

Left Thumb

Right four fingers taken simultaneously
AMA

I attest that I saw the same defendtint who appeared in court on this document affix his cr her fingerprints and , 

sipa= e thereto. Clerk of the C= Ierl_ Dated: 5-- 

DEFENDANT' S ADDRESS: 

JUDGL= AND SENTENCE (JS) 

Felony) (7/ 2yw ) Page 10 of 10 Office or Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98401. 2171

Telephone: ( 253) 798. 7400
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11- 1- 04125- 7 44972326 ORCJS 07- 10- 15

nor` ''•. _. 
1 J

D/AV* 

STP17ru-- P_ -' rte 7 T CSFWAS GTO FOR PIERCE COU-Nn- 

ST. i i 1t' v: tiStT"'II!'-HJT iw, 

Plaintiff, C: aUSEN- 0. 11- 1- 0411-5_ r
I

r"ORE RItiCARDO BRADFORD,' IOTIONT. moiD ORDER CORREC ÌTV'G

17DOlde1 AN'D SENTENRC1

Defendant. 
CLER tiSACTIO.V RRCJUTRED

UJIER tomin- on regularly for hearing before the above -entitled court on the

Vilotion of the Deputy Prosecuting Attorney for Pierce County, Washington, for an order

correcting Judgment and Sentence heretofore granted the above- named defendant en AptY130, 

2015 _pursuant to defendant'. plza of guilty to the charge( s? of ASSAULT IN TIM FIRST

DEGRE'E-1 U!; LAI FCTL POSSESSION OF A FiRE.,kRkl EN THE SECOND DEGREE. as

foliov.-sr

That page 1 of the .-U& nient and Sentence, -. 1 reflects A:tisault in the First Degree

as Count I and should note Assault in the First Degr%e as Count II; 

That page 2 of the Judement and Sentence, 1. 3_ reflects serntencing data for Count

I and should note senteucm' a data for Count II; 

3 i lliat page = of the Judgment and Sentence, 4. 5, reflects confinement for Count I

and -1ou1_d note conflnPment for ICount II: 

Office of Prosecuting Attorney

Ski :,? i• _ _ -. RG
t7.' ;

1 930 Tacoma Avenue S. Room 946

Jl Pri i li ' T wi :'.-C ; '
Ihcoma, Washington 98402-2171

Telephone: ( 283) 798- 7400
imi ecao-.t.' ot
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4) That page 6 of the Judgment and Sentence, 4. 6, reflects communo= custody for

Count I and should note community custody for Count II; 

5) That all other terms and conditions of the Judgment and Sentence are to remain in full

force and effect as if set forth in full herein; and the court being in all things duly alfiised, Now, 

Therefore, It is hereby

ORDERED, -ADJUDGED and DECREED that the Judgment and Sentence granted the

defendant on ,=ll;nl 30, 2015, be and the same is hereby corrected as follows: 

1 Page 1 of the Judgment and Sentence, 2. 1 i:; corrected as follows: 

a) Assault in the First Degree as Count I is deleted; and

b) Assault in the First Degree as Count 11 is insetted in its stead

2) Page ' of the Judgment and Sentence, 2. 3 is corrected as follows: 

a) Count IIs deleted; and

b) Count H i- insetted in its stead

3) Page 5 of the Judgment and Sentence, 4.5 is corrected as follo-vvs: 

a) Caunt I t; deleted; and

b) Count H is. insetted in its stead

Page 6 of th? Jud nent and Sentence, 2. 3 is corrected as follo%N-:;: 

a) Count I is deleted: and

b) Count I1 is inserted in its stead

All other terms and conditions of the original Judgment and Sentence shall remain in

full force and aTect as if set forth in full herein. IT IS FUR= 

mtococ:•...-.. 

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402. 2171

Telephone: ( 253) 798-7400
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0-RDER= that die (: lerk ofthe Court shall attach a copy of this orderto the iudgme-at

filed on Apill 30 201-51 so that any one obtaining a certified copy of the 1

gcpent
will also obtaiiz

a copy of this order. 

DONE LN' OPEN COURT this  day in June, 2015. NUNIC PRO TUNIC to April 30, 
2.01 - 

JUDGE
Pre rated b

JAINES H CURTTS

Deputy Prosecuting Attorney
W SB; 36945

approved as to form and Notice
Of Presentation Waived: 

ROBERT V. 0UILLIAN

Attorney for Defendant
WSE# 6836

ajm

v; tJTiO 71.? d En:  SFE,"•T; lvri_ 
JiJDvI, E14T r'L:;:: cFEN TENGE - 3
j2r.-:COIIJGt. dot

Frank E. Cu#hheason

Office of ProsecadoQ Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 9840'1-2171
Telephone. ( 253) 798.7400
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Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 24 day of September, 2015

SUPS

a n - 

Kevin Stock, Pierce County Clerk x — J O - 

w

By / S/ Tyler Wherry, Deputy. _-`
n

ys G Dated: Sep 24, 2015 8: 02 AM D,r MIN

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
htti) s:// Iinxonline.co. i) ierce.wa. us/ linxweb/ Case/CaseFilinq/ certifiedDocumentView.cfm

enter SeriallD: FFE064AE- F20E- 6452- DD3D9E423E13C642. 

This document contains 18 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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STATE OF WASHINGTON, 

Respondent, 

V. 

Case Number: 11- 1- 04125- 7 Date: September 24, 2015

Soriall0l: FFE06421- F20E- 6452- DAA4A2AB93C9D04E
Certified By: Kevin Stock Pierce County Clerk, Washington

12. 15- 14 3 OF THE STATE OF WASHINGTON
T

DIVISION I

JICOREY RICCARDO BRADFORD and
JAMES EARL GREY, 

Appellants. 

No. 71056- 7- 1

MANDATE

Pierce County

Superior Court No. 11- 1- 04125- 7

Court Action Required

hc041?
V"-k Pjz

10e

eco Cly? OFP,
cF

sr UVT 1 
00.E

coUny`
crh' Ci ON

THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in and for Pierce

County. 

This is to certify that the opinion of the Court of Appeals of the State of Washington, Division

I, filed on March 24, 2014, became the decision terminating review of this court in the above entitled

case on December 10, 2014. An order denying a petition for review was entered in the Supreme

Court on November 5, 2014. This case is mandated to the Superior Court from which the appeal was

taken for further proceedings in accordance with the attached true copy of the opinion. 

c: Jennifer Sweigert

Thomas Kummerow

Brian Wasankari

Hon. John McCarthy

Court Action Required. The sentencing court or criminal presiding judge is to place this matter on
the next available motion calendar for action consistent with the opinion. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, 
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V. 

JICOREY RICCARDO BRADFORD and' 

JAMES EARL GRAY, 

Appellants

No. 71056-7- 1

DIVISION ONE

UNPUBLISHED OPINION

FILED: March 24, 2014

BECKER, J. — Codefendants JiCorey Bradford and James Gray were

convicted of drive- by shooting and other charges arising from a hostile encounter

with two men in Tacoma. We reverse both appellants' convictions for drive-by

shooting because of ineffective assistance of counsel. Because the evidence

was insufficient, we also reverse Bradford' s conviction for possession of a stolen

firearm. 

The shootings occurred on the afternoon of October 7, 2011, near an

apartment complex where Bradford' s brother lived. According to testimony at

trial, two or three shots were fired into a Chevy Caprice occupied by Dandre

Long and Kerry Edwards. The shots came from another car occupied by

defendants Bradford and Gray. The cars then sped off in different directions but
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soon met up again. Either Bradford or Gray got out and fired more shots into the

Caprice. 

Edwards and Long left the scene; it was some time later that they

contacted the police. Bradford and Gray attempted to leave, but their car

crashed into an embankment near a fire station. Police soon arrived and found

Bradford sitting in the car when they arrived. Gray ran away and was not

arrested until sometime later. 

Near Bradford on the ground, police found a gun that was later matched to

shells found in the Caprice or near the locations of the shootings. At least 13

shots had been fired at the Caprice. One bullet was found lodged in the back of

the driver' s headrest and another was recovered from the back seat. 

As he was being transported to the police station, Bradford identified a

photograph of Gray as the person who was with him during the shooting. 

Bradford told police it was he, not Gray, who fired the shots. Bradford

maintained he fired in self-defense because Edwards had pointed a gun at him

and Gray from the outset. 

The information alleged that Bradford and Gray acted as accomplices in

the shootings. On May 14, 2012, a joint trial began with Bradford and Gray as

codefendants. Each of them was charged with one count of first degree assault

with a firearm against Edwards, one count of first degree assault with a firearm

against Long, one count of drive-by shooting, and one count of possession of a

stolen firearm. In addition, Bradford was charged with second degree unlawful

2
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possession of a firearm, and Gray was charged with first degree unlawful

possession of a firearm. The trial court dismissed charges of cocaine

possession. 

The trial was challenging because the four participants gave differing

accounts of what happened. According to the defendants, Bradford was the

shooter. Edwards identified Gray as the shooter at trial. Edwards had earlier

identified Bradford as the shooter when police showed him a photo montage. 

The defendants' theory was that they should be acquitted of the shooting

charges on the ground of self-defense because Bradford fired at the Caprice only

after Edwards pointed a gun at them. Edwards and Long testified that neither of

them had a gun. Edwards, the State' s chief witness, admitted that he had

recently pleaded guilty to 12 or 14 felonies. All but two of the charges against

him had been dismissed in exchange for his testimony against gang members in

other cases, and he had served 1 year in prison instead of 30. Edwards testified

that his felony convictions prevented him from possessing firearms and he would

face a 30 -year sentence if he were found to have violated his plea deal by

possessing a firearm. 

The State' s theory was that no one in the Caprice had a gun, and

accordingly, there could be no finding of self-defense. In closing arguments, both

sides agreed that the central issue was whether Edwards had a gun. Edwards

denied it, and the defense impeached him with a witness who said Edwards had

recently threatened her with a gun. 

3
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Edwards testified that the other car pulled up next to the Caprice as he

and Long were driving away from an apartment building. Edwards testified that

neither he nor Long said anything to the defendants. He said Gray started

shooting and as he and Long drove away, they heard the back window burst. He

testified that he looked back and saw Gray standing in the middle of the street, 

saw him fire four or five shots, and then heard more shots hit the Caprice as he

ducked down. Edwards said Gray started shooting again when the two cars met

for the second time, and he heard six or seven more shots hit the car. Edwards

testified he saw Bradford in the passenger seat of Gray's car before the first

shots but did not see Bradford at all during the second round of shooting. 

Long testified that he knew Gray but did not see him on the day of the

incident. Long denied seeing Bradford. He recalled having a brief encounter

with some men at the apartment complex. Then, he said, someone got out of a

car and started shooting. He thought different people were involved in the

second shooting. 

Bradford testified that he and Gray were stopped near the apartment

building when the Caprice pulled up, hostile words were spoken by its occupants, 

and the passenger (Edwards) leaned forward and pointed a gun at him. Bradford

testified that he reacted by reaching under his seat, pulling out his gun, and firing

two or three times from inside the car. He said both cars drove off, but then the

Caprice suddenly reappeared, passed them, and spun out in front of them, 

cutting them off. Bradford said he saw Edwards holding a gun out the window. 

n
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He testified that when he saw the gun, he reacted on instinct and fired once or

twice from inside the car, but feeling he was in the direct line of fire, he got out of

the car and ran toward the back for cover, firing at the other car as he ran. 

Bradford testified that Gray never possessed the gun and had not known there

was a gun in the car. 

Gray testified that he recognized Long when he saw him in the Caprice

and that Long was verbally aggressive. He said he noticed Bradford was

ducking down like he was trying to hide from someone with a gun. Then

Bradford pulled a gun out from under his seat and fired two shots, the first one

from within the car and the second one after he had gotten out of the car. 

Gray said Bradford got back in the driver' s seat and drove off, then Long' s

car appeared again and cut them off. He said Bradford ducked and got out of the

car. Gray said he heard shots and moved to the driver's seat because he was

scared and wanted to leave. Then, he said, Bradford got into the passenger seat

and they took off. Gray lost control of the car and crashed it. Gray testified that

he ran away and hid in a tree for several hours before going home. 

There were several other witnesses who saw or heard some of the shots. 

None of them identified the shooter. 

On May 24, 2012, the jury rendered its verdict. Bradford was convicted of

drive-by shooting, first degree assault with a firearm against Long, unlawful

possession of a firearm (a crime he conceded he was guilty of), and possession

of a stolen firearm. The jury could not reach a decision as to the count charging

5
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Bradford with first degree assault against Edwards. 

Gray was convicted only of drive- by shooting and unlawful possession of

a firearm. Gray was found not guilty of the two counts of first degree assault and

not guilty of possession of a stolen firearm. 

Bradford and Gray filed separate appeals. The appeals have been

consolidated. Gray has submitted a joinder in coappellant Bradford' s arguments. 

See RAP 10. 1( 8)( 2). 

SELF- DEFENSE INSTRUCTION

Bradford' s defense centered on his claim that he fired only in self-defense

when he saw Edwards pointing a gun. The trial court gave a standard self- 

defense instruction. By the terms of the first paragraph, the self-defense

instruction applied only to the charges of first degree assault. " It is a defense to a

charge of assault in the first degree that the force used was lawful as defined in

this instruction.° 

Bradford contends the trial court erred by failing to instruct the jury that

self-defense was an available defense for the drive- by shooting charge. There

was no objection to the instruction below. Bradford contends, however, that the

alleged error may be raised for the first time on appeal as manifest constitutional

error. He also claims ineffective assistance of counsel. 

Appellate courts analyze unpreserved claims of error involving self- 

defense instructions on a case-by-case basis to assess whether the claimed

error is manifest constitutional error. State v. O' Hara, 167 Wn.2d 91, 104, 217

0
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P. 3d 756 (2009). O' Hara applies because instruction 16 was not, on its face, 

erroneous. It did not relieve the State of its burden to disprove that Bradford

acted in self-defense. See O' Hara, 167 Wn. 2d at 108. The instruction was

modeled after WPIC 17. 02, which has been upheld as a correct instruction on the

law of self-defense. See State v. Prado, 144 Wn. App. 227, 247-48, 181 P. 3d

901 ( 2008). The problem is not that the instruction erroneously stated the law of

self-defense. The problem is that it did not make self-defense applicable to the

charges of drive- by shooting. Accordingly, we do not find manifest constitutional

error. The issue is more appropriately addressed in the context of ineffective

assistance of counsel. See State v. Woods, 138 Wn. App. 191, 197, 156 P. 3d

309 ( 2007). 

To prevail on a claim of ineffective assistance, Bradford must show that

1) his attorney' s representation was deficient and ( 2) he was prejudiced. 

Strickland v. Washington, 466 U. S. 668, 687-88, 104 S. Ct. 2052, 80 L. Ed. 2d

674 ( 1984). An ineffective assistance claim is reviewed de novo because it

presents mixed questions of law and fact. State v. A.N, J., 168 Wn.2d 91, 109, 

225 P. 3d 956 ( 2010). Counsel is ineffective when counsel' s conduct could not

have been a legitimate strategic or tactical choice. Woods, 138 Wn. App. at 197. 

Under RCW 9A.36.045( 1), a person is guilty of drive-by shooting when he

recklessly discharges a firearm in a manner which creates substantial risk of

death or serious physical injury to another person, "and the discharge is either

from a motor vehicle or from the immediate area of a motor vehicle that was used

7
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to transport the shooter or the firearm, or both, to the scene of the discharge." 

The State does not dispute that self-defense is available as a defense to

a charge of drive-by shooting. The State does not identify a strategic reason why

defense counsel would want the jury to be instructed on self-defense as to the

assault charges but not the drive- by shooting charge. Self-defense was

Bradford' s only defense, as he admitted to being the shooter. The conduct

underlying the drive-by shooting was the same as the conduct underlying the first

degree assault charges. Counsel argued the assault and drive-by shooting

charges would rise or fall together, depending on whether the jury believed

Edwards had a gun. We conclude the first prong of the Strickland test is met. 

Counsel for Bradford was ineffective for failing to ensure that the self-defense

instruction applied to the drive-by shooting charge as well as the assault charges. 

The same is true of counsel for Gray, who has joined in Bradford' s argument on

appeal. To convict Gray of drive-by shooting, the jury must have concluded he

was either the shooter (as the State claimed) or an accomplice to Bradford. 

The second prong of the test is demonstrating prejudice. A defendant

shows prejudice where there is a reasonable probability that the result of the trial

would have been different absent the challenged conduct. Strickland, 466 U. S. 

at 694. 

The State contends Bradford cannot show prejudice because " there is

reason to question" whether there was sufficient evidence to justify a seff- 

defense instruction. In particular, the State argues the jury could not have found

N
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that Bradford subjectively feared he was in imminent danger or that he exercised

no more force than was reasonably necessary. This argument is unconvincing. 

A self-defense instruction must be given if there is "` any evidence"' the person

acted in self-defense. State v. Adams, 31 Wn. App. 393, 395, 641 P. 2d 1207

1982). Bradford' s testimony provided such evidence. The trial court did give a

self-defense instruction pertaining to the charges of first degree assault, 

presumably recognizing there was sufficient evidence of self-defense. 

Bradford argues that the prejudice of counsel' s error is demonstrated by

the jury's inability to reach a verdict on the charge that he committed first degree

assault against Edwards. The suggestion is that if some jurors found Bradford

was justified in shooting at Edwards, likely they would have also found he was

justified in firing shots from the car he was in or the area near it— if instructed that

self-defense applied to the drive- by shooting charges. 

All jurors acquitted Gray of both assaults, so they most likely agreed

Bradford was the shooter. All jurors convicted Bradford of assaulting Long. All

jurors convicted both defendants of drive-by shooting. Possibly, the jury' s

inability to agree that Bradford assaulted Edwards means that at least some

jurors found that Edwards had a gun and Bradford acted in self-defense as to

Edwards. If so, the jury's decision to convict both defendants of drive-by

shooting possibly means they found that the shooting at some point ceased to be

justified by self-defense and was then simply reckless as to other persons in the

vicinity. The problem is that nothing in the record demonstrates a single

E



Case Number: 11- 1- 04125- 7 Date: September 24, 2015

No. 71056-7- 1/ 10 SeriallD: FFE06421- F20E- 6452- DAA4A2AB93C9D04E

Certified By: Kevin Stock Pierce County Clerk, Washington

coherent rationale for the verdicts. The State did not walk the jurors through the

instructions and verdict form in closing argument. The prosecutor left the

complex task of relating the instructions to the facts completely up to the jury: " In

many cases, I talk about instructions, and in this case I am not going to. I said I

was going to be exceedingly short. And frankly, I am finished. Your decision." 

If some jurors believed that at least some of Bradford' s shots were fired in

self-defense, there is a reasonable possibility the same jurors would have found

the drive-by shooting justified by self-defense if they had been given an

instruction that permitted them to do so. We conclude that the failure of both

defense counsel to ensure that the self-defense instruction applied to drive- by

shooting as well as to assault was both deficient performance and prejudicial. As

a result, Bradford' s and Gray' s convictions for drive-by shooting must be

reversed. 

SUFFICIENCY OF THE EVIDENCE

Bradford and Gray both argue the State presented insufficient evidence

for a rational jury to find them guilty of certain counts. Where a criminal

defendant challenges the sufficiency of the evidence, this court reviews the

evidence in the light most favorable to the State to determine if any rational trier

of fact could have found guilt beyond a reasonable doubt. State v. Salinas, 119

Wn.2d 192, 201, 829 P.2d 1068 ( 1992). A claim of insufficiency admits the truth

of the State' s evidence and all of the inferences that can reasonably be drawn

therefrom. Salinas, 119 Wn.2d at 201. "' Determinations of credibility are for the

10
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fact finder and are not reviewable on appeal."' State v. Brockob, 159 Wn.2d 311, 

336, 150 P. 3d 59 ( 2006), quoting State v. Hughes, 154 Wn. 2d 118, 152, 110

P. 3d 192 ( 2005). 

Gray's Conviction for Drive-by Shooting

Gray claims there was insufficient evidence to convict him of drive-by

shooting, If so, he would be entitled to have the charge dismissed instead of

simply having the conviction reversed for ineffective assistance as discussed

above. 

Gray and Bradford testified that Bradford did the shooting and Gray did

not know Bradford had a gun in his car until Bradford brandished it. The only

person who identified Gray as a shooter was Edwards. Gray argues that

Edwards' testimony was too self-contradictory and ambivalent to prove that he

fired the gun. 

This court defers to the jury on issues of credibility. Gray cites no

authority holding that the testimony of a witness must be internally consistent. 

The jurors could have chosen to believe those portions of Edwards' testimony in

which he identified Gray as the shooter. Even if they did not, the jurors did not

have to find that Gray was the actual shooter in order to convict him of drive-by

shooting. The jury was instructed on accomplice liability. If the jury found that

only Bradford fired shots, it nevertheless could have also found that Gray

became an accomplice to Bradford by standing by with the car while Bradford got

out of the car and fired shots. Gray' s conduct could fairly be seen as waiting for

11
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Bradford to finish shooting in order to help him get away. Thus, we reject Gray's

challenge to the sufficiency of the evidence to support the conviction for drive- by

shooting. 

Gray's Conviction for Unlawful Possession of a Firearm

Because of prior felony convictions, Gray could not possess a firearm. 

Knowing possession is an essential element of the charge. State v. Anderson, 

141 Wn.2d 357, 366, 5 P. 3d 1247 (2000). Possession may be actual or

constructive. State v. Echeverria, 85 Wn. App. 777, 783, 934 P. 2d 1214 ( 1997). 

A jury can find a defendant constructively possessed a firearm if the defendant

has dominion and control over it or over the premises where the firearm was

found. Echeverria, 85 Wn. App. at 783. A vehicle qualifies as " premises" for

purposes of this inquiry. State v. Mathews, 4 Wn. App. 653, 656, 484 P. 2d 942

1971). Close proximity alone is not enough to establish constructive

possession; other facts must enable the trier of fact to infer dominion and control. 

State v. Spruell, 57 Wn. App. 383, 388-89, 788 P. 2d 21 ( 1990). The totality of

the circumstances must be considered. State v. Collins, 76 Wn. App. 496, 501, 

886 P. 2d 243, review denied, 126 Wn.2d 1016 ( 1995). 

Gray and Bradford testified that Gray did not know Bradford had a gun

and Bradford was the only person who fired it. But as discussed above, the jury

could have believed Edwards' testimony that Gray was the shooter. If the jury

concluded Gray fired the gun, he obviously possessed it. 

Alternatively, the jury may have believed that although Gray was not the

12
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shooter, he remained in the car even after Bradford got out and then, when

Bradford got back in, Gray drove the getaway vehicle with Bradford inside, all the

time knowing there was a firearm inside the car. 

Under either scenario, there was sufficient evidence for a reasonable jury

to find that Gray knowingly possessed a firearm. 

Bradford's Conviction for Possession of a Stolen Firearm

The jury was instructed that the State had to prove, among other things, 

that Bradford possessed, carried, delivered, sold or was in control of a stolen

firearm, and "acted with knowledge that the firearm had been stolen." 

Bradford stipulated that he knew he was not permitted to possess a

firearm because of his prior felonies. He admitted he was guilty of unlawful

possession of a firearm. He does not dispute that the firearm he had in his

possession was stolen. He contends, however, that there was insufficient

evidence that he knew it was stolen. 

Bradford testified that he acquired the gun in August 2011. He said he

needed the gun for protection because someone had threatened to shoot him in

an unrelated dispute over a woman. He testified that a man he met at a gas

station had a gun in his car and offered to sell it for $250, and he decided to buy

it. Bradford testified that he checked the gun' s serial number, and because it

was not scratched off, he assumed the gun was not stolen. 

Bare possession of stolen property is not enough to justify a conviction. 

But possession of recently stolen property in connection with other evidence

13
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tending to show guilt is sufficient to show knowledge. State v. McPhee, 156 Wn. 

App. 44, 62, 230 P. 3d 284, review denied, 169 Wn. 2d 1028 (2010); see also

State v. Couet, 71 Wn.2d 773, 776, 430 P. 2d 974 ( 1967) (evidence is sufficient if

the defendant gives a false or improbable explanation for possessing the stolen

property). The State contends there was sufficient evidence of knowledge under

McPhee and Couet because the gun used by Bradford was recently stolen and

Bradford' s explanation about how he came to be in possession of it was

improbable. 

The gun owner testified at the May 2012 trial that his gun had been stolen

from his home in Graham perhaps as early as 2008, or at least a " couple years

ago." A "couple years ago" would have been around May 2010, more than a

year before Bradford admitted acquiring it or when the shooting occurred in

October 2011. The lapse of time was too great to prove that the gun had been

recently" stolen. Compare McPhee ( two days) and Couet (several weeks). And

Bradford' s explanation about how and where he acquired the gun was not

inherently improbable. We conclude there was insufficient evidence of the

essential element of knowledge. 

Statements of Additional Grounds

Bradford and Gray submitted separate statements of additional grounds

pursuant to RAP 10. 10. Neither warrants further review. Bradford' s statement

alleges ineffective assistance of counsel with respect to the wording of the self- 

defense instruction, and he also asserts there should have been instructions on

14



Case Number: 11- 1- 04125-7 Date: September 24, 2015

No. 71056-7- 1/ 15 SeriallD: FFE06421- F20E- 6452- DAA4A2AB93C9D04E

Certified By: Kevin Stock Pierce County Clerk, Washington

lesser included offenses of the assault charges. The statement raises no

possibility that the latter claims are meritorious. Gray' s statement challenges the

adequacy of Edwards' identification of him as the shooter., This claim was

adequately covered by appellate counsel. 

The drive-by shooting convictions of Bradford and Gray are reversed due

to ineffective assistance of counsel. Bradford' s conviction for possession of a

stolen firearm is reversed for insufficiency of the evidence. Gray's conviction for

unlawful possession of a firearm is affirmed. Both cases are remanded for

further proceedings not inconsistent with this opinion. 

WE CONCUR: 
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11- 1- 04125- 7 44972326 ORCJS 07- 10- 15

SUPE]RUOR COURT OF 17,7ASMINGTOIN FOR PIERCE 0017-N'TI" 

STIM Of ..'ASi NNGTO ', 

Fhamtifl„ C: AUSENO. 11- 1- 041! 5-- 

1C:OREY RICCARDO BRADFORD, 110UO T ANTI) ORDER CORRECTINT,G

TUDGENT7 AND SENTENCE

Defendant. 
CLERKS ACTION REO UIRED

T; ES MAT1-ER coming tni regula:-ly for- hearing before the. above -entitled court on the

Motion of the Deputy Prosecuting Attorney for Pierce County, Washington, for an order

correcting Jud~ment and Sentence heretofore granted the above-named defendant on April 30, 

pursuant to defendant' s plea of guilty to the charge( s) of ASSAULT EST TIM FIRST

uEG=-, LCL +WFCTL POSSESSION OF A FiRE.AILM IN' THE SECONT3 DEGREE, as

foliov,- 

11 That gage I of the : udgment and Sentence, . 1 reflects Assault in the F_ st Degree

as t'ount I and should note5sault in the Firs Deg - e as Gaunt II; 

l That pag? , fthe Judenzent and Sentence, ?. 3_ reflects sentencing data for Count

I and should note senteucinl' data for Count II; 

3 s That page of the Judgment and Sentence, 4- 5, reflects confinement for Count I

and i-11ould note confinement fir : outzt II; 

Office of Prosecuting Attorney
rwT;: 71iv 930 Tacoma Avenue S. Room 946

E i
Tacoma, Washington 9902-2171

aTelephone: (
253) 79& 7400

2V a ct. dot
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4) That page 6 of the Judgment and Sentence, 4. 6, reflects community custody for

Count I and should note community custody for Count II; 

5) That all other terms and conditions of the Judgment and Sentence are to remain in full

force and effect as if set forth in full herein; and the court being in all thing-, duly a& ised, Now, 

Therefore, It is hereby

ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the

defendant on ,4n,' 30, 2015, be and the same is hereby corrected as follows: 

1), Page 1 of the Judgment and Sentence, 4. 1 is corrected as follo-ws: 

a) : assault in the First Degree as Count I is deleted; and

b) Assault in the First Degree as Count II is inserted in its stead

2.) Paye 4. of the Judgment and Sentence, 1̀. 3 is corrected as follows: 

a) Count I is deleted; and

b) Count H is inserted in its stead

3) Page 5 of the Jud^ment and Sentence. 4. { is corrected as follo is: 

a; Count I i; deleted; and

b) Count U is inserted in its stead

Page h of the Judgment and Sentence, 2. 3 is corrected as follo«s: 

a) Count I is deleted; and

b) Count II is inserted in its Aead

5) All other terms and condition_ of the original Judgment and Sentence shall remain in

full force and effect as if set forth in full herein. IT IS RTRTHER

1= 

ter. _ 
t : rLCL; U, EN.T T'.. F11, TLi1_' a

avct i.: 

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: ( 753) 798.7400



11

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case Number: 11- 1- 04125-7 Date: September 24, 20

SeriallD: FFE0D6A2- 110A-9BE2-A990W2C5037CAC11- 1- 04145- 7
Certified By: Kevin Stock Pierce County Clerk, Washington

ORDER= that the Clerk ofthe Court shall attach a coPy of this imder to the ;udgmemit

filed on April 30, 2015 so that any one abtai ing a certified copy of the jud ent will also obtain

a copy of this order. 

X01DONE
LN OPEN COURT this 6day in June, 2015. NUNC PRO TLNC to April 30, 

JUDGE
Pres me b

JAT1 - H CURTI5

Deputy Prosecuting Attorney
WSB# 3684; 

Approved as to form and Notice

Of Presentation Waived: 

ROBERT V. QUII.LIAIv

Attorney for Defendant
WSB# 6836

aym

JUDGMENT AND SMITENCE - 3
jar.:coauctdot

Freak E. Gathhertson

office secotProuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402.2171
Telephone: ( 253) 798.7400



Case Number: 11- 1- 04125-7 Date: September 24, 2015

SeriallD: FFEOD6A2- 11OA-9BE2-A99047E2C5037CAC

Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 24 day of September, 2015

SUPER
0 - 

a

Kevin Stock, Pierce County Clerk O - 
G- 

By / S/ Tyler WhpM, Deputy. .`
n

SH 0?: ` 
y

Dated: Sep 24, 2015 8: 02 AM - 0,c IN.,, 

SC E
COS, 

0

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
httDs:Hlinxonline.co. Dierce. wa. us/ linxweb/ Case/ CaseFilina/certified DocumentView.cfm

enter SeriallD: FFEOD6A2- 1' IOA- 9BE2- A99047E2C5037CAC. 

This document contains 3 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk's Office. The copy
associated with this number will be displayed by the Court. 
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Case Number: 11- 1- 04125- 7 Date: September 24, 2015

SeriallD: FFEOD932- 11OA- 9BE2- A9BDBF68AC286A6E

Certified By: Kevin Stock Pierce County Clerk, Washington

1 - j -04i 25- 7
38566601

CTINJY
05- 29- 12

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT

STATE OF WASHINGTON, 

Plaintiff, CAUSE NO. 11- 1- 04125- 7-*"" 

11- 1- 04126- 5

vs. 

JOCOREY RICCARDO BRADFORD,' 

JAMES EARL GRAY, 

Defendant. 

COURT'S INSTRUCTIONS TO THE JURY

116

DATED this 9 day of May, 2012. 

PtsYce

i
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Case Number: 11- 1- 04125- 7 Date: September 24, 2015

SeriallD: FFEOD932- 11OA- 9BE2-A9BDBF68AC286A6E

Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. ' 

It is your duty to decide the facts in this case based upon the evidence presented to you

during this trial. It also is your duty to accept the law from my instructions, regardless of what

you personally believe the law is or what you personally think it should be. You must apply the

law from my instructions to the facts that you decide have been proved, and in this way decide

the case. 

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence

that the charge is true. Your decisions as jurors must be made solely upon the evidence

presented during these proceedings. 

The evidence that you are to consider during your deliberations consists of the testimony

that you have heard from witnesses, stipulations, and the exhibits that I have admitted during the

trial. If evidence was not admitted or was stricken from the record, then you are not to consider

it in reaching your verdict. 

Exhibits may have been marked by the judicial assistant and given a number, but they do

not go with you to the jury room during your deliberations unless they have been admitted into

evidence. The exhibits that have been admitted will be available to you in the jury room. 

One of my duties has been to rule on the admissibility of evidence. Do not be concerned

during your deliberations about the reasons for my rulings on the evidence. If I have ruled that

any evidence is inadmissible, or if 1 have asked you to disregard any evidence, then you must not

discuss that evidence during your deliberations or consider it in reaching your verdict. Do not

speculate whether the evidence would have favored one party or the other. 



Case Number: 11- 1- 04125- 7 Date: September 24, 2015

SeriallD: FFEOD932- 11OA-9BE2-A9BDBF68AC286A6E
Certified By: Kevin Stock Pierce County Clerk, Washington

In order to decide whether any proposition has been proved, you must consider all of the

evidence that I have admitted that relates to the proposition. Each party is entitled to the benefit

of all of the evidence, whether or not that party introduced it. 

You are the sole judges of the credibility of each witness. You are also the sole judges of

the value or weight to be given to the testimony of each witness. In considering a witness's

testimony, you may consider these things: the opportunity of the witness to observe or know the

things he or she testifies about; the ability of the witness to observe accurately; the quality of a

witness' s memory while testifying; the manner of the witness while testifying; any personal

interest that the witness might have in the outcome or the issues; any bias or prejudice that the

witness may have shown; the reasonableness of the witness's statements in the context of all of

the other evidence; and any other factors that affect your evaluation or belief of a witness or your

evaluation of his or her testimony. 

The lawyers' remarks, statements, and arguments are intended to help you understand the

evidence and apply the law. It is important, however, for you to remember that the lawyers' 

statements are not evidence. The evidence is the testimony and the exhibits. The law is

contained in my instructions to you. You must disregard any remark, statement, or argument that

is not supported by the evidence or the law in my instructions. 

You may have heard objections made by the lawyers during trial. Each party has the

right to object to questions asked by another lawyer, and may have a duty to do so. These

objections should not influence you. Do not make any assumptions or draw any conclusions

based on a lawyer's objections. 

Our state constitution prohibits a trial judge from making a comment on the evidence. It

would be improper for me to express, by words or conduct, my personal opinion about the value
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Case Number: 11- 1- 04125- 7 Date: September 24, 2015

SeriallD: FFEOD932- 11OA-9BE2-A9BDBF68AC286A6E
Certified By: Kevin Stock Pierce County Clerk, Washington

of testimony or other evidence. I have not intentionally done this. If it appeared to you that I

have indicated my personal opinion in any way, either during trial or in giving these instructions, 

you must disregard this entirely. 

You have nothing whatever to do with any punishment that may be imposed in case of a

violation of the law. You may not consider the fact that punishment may follow conviction

except insofar as it may tend to make you careful. 

The order of these instructions has no significance as to their relative importance. They

are all important In closing arguments, the lawyers may properly discuss specific instructions. 

During your deliberations, you must consider the instructions as a whole. 

As jurors, you are officers of this court. You must not let your emotions overcome your

rational thought process. You must reach your decision based on the facts proved to you and on

the law given to you, not on sympathy, prejudice, or personal preference. To assure that all

parties receive a fair trial, you must act impartially with an earnest desire to reach a proper

verdict. 
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Case Number: 11- 1- 04125-7 Date: September 24, 2015

SeriallD: FFEOD932- 1 1 OA- 9BE2-A9BDBF68AC286A6E
Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 2— 

The evidence that has been presented to you may be either direct or circumstantial. The

term " direct evidence" refers to evidence that is given by a witness who has directly perceived

something at issue in this case. The term " circumstantial evidence" refers to evidence from

which, based on your common sense and experience, you may reasonably infer something that is

at issue in this case. 

The law does not distinguish between direct and circumstantial evidence in terms of their

weight or value in finding the facts in this case. One is not necessarily more or less valuable than

the other. 
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Case Number: 11- 1- 04125-7 Date: September 24, 2015
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Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 3

Each defendant has entered a plea of not guilty. That plea puts in issue every element of

each crime charged. The State is the plaintiff and has the burden of proving each element of

each crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable

doubt exists as to these elements. 

A defendant is presumed innocent. This presumption continues throughout the entire trial

unless during your deliberations you find it has been overcome by the evidence beyond a

reasonable doubt. 

A reasonable doubt is one for which a reason exists and may arise from the evidence or

lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully, 

fairly, and carefully considering all of the evidence or lack of evidence. 
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INSTRUCTION NO. 4— 
A witness who has special training, education, or experience may be allowed to express

an opinion in addition to giving testimony as to facts. I

You are not, however, required to accept his or her opinion. To determine the credibility

and weight to be given to this type of evidence, you may consider, among other things, the

education, training, experience, knowledge, and ability of the witness. You may also consider

the reasons given for the opinion and the sources of his or her information, as well as considering

the factors already given to you for evaluating the testimony of any other witness. 
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i

INSTRUCTION NO. 

A separate crime is charged in each count. You must separately decide each count

charged against each defendant. Your verdict on one count as to one defendant should not

control your verdict on any other count or as to any other defendant. 

i
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INSTRUCTION NO. IV

A person commits the crime of assault in the first degree when, with intent to inflict great

bodily harm, he or she assaults another with a firearm. 
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INSTRUCTION NO. 

A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result that constitutes a crime
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INSTRUCTION NO. 

Great bodily harm means bodily injury that creates a probability of death, or that causes

significant serious permanent disfigurement, or that causes a significant permanent loss or

impairment of the function of any bodily part or organ. 
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INSTRUCTION NO.  

An assault is an intentional touching shooting of another person that is harmful or

offensive regardless of whether any physical injury is done to the person A shooting is offensive

if the shooting would offend an ordinary person who is not unduly sensitive. 

An assault is also an act done with intent to inflict bodily injury upon another, tending but

failing to accomplish it and accompanied with the apparent present ability to inflict the bodily

injury if not prevented. It is not necessary that bodily injury be inflicted. 
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INSTRUCTION NO. 16

A " firearm" is a weapon or device from which a projectile may be fired by an explosive

such as gunpowder. 
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INSTRUCTION NO. 

A person is an accomplice in the commission of a crime if, with knowledge that it will

promote or facilitate the commission of the crime, he or she either: 

1) solicits, commands, encourages, or requests another person to commit the crime; or

2) aids or agrees to aid another person in planning or committing the crime. 

The word " aid" means all assistance whether given by words, acts, encouragement, 

support, or presence. A person who is present at the scene and ready to assist by his or her

presence is aiding in the commission of the crime. However, more than mere presence and

knowledge of the criminal activity of another must be shown to establish that a person present is

an accomplice. 
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ZToINSTRUCTIONNO. 12,- 

To convict the defendant Jicorey Bradford of the crime of assault in the first degree as

charged in Count 1, each of the following elements of the crime must be proved beyond a

reasonable doubt: 

1) That on or about the 7`
h

day of October, 2011, the defendant or an accomplice

assaulted Kerry Edwards; 

2) That the assault was committed with a firearm; 

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 13

To convict the defendant Jicorey Bradford of the crime of assault in the first degree as

charged in Count II, each of the following elements of the crime must be proved beyond a

reasonable doubt: 

1) That on or about the 7`
h

day of October, 2011, the defendant or an accomplice

assaulted Dandre Long; 

2) That the assault was committed with a firearm; 

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

To convict the defendant James Gray of the crime of assault in the first degree as charged

in Count I, each of the following elements of the crime must be proved beyond a reasonable

doubt: 

1) That on or about the 7'' day of October, 2011, the defendant or an accomplice

assaulted Kerry Edwards; 

2) That the assault was committed with a firearm; 

3) That the defendant acted with intent to inflict great bodily harm; and

4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. _ 15

To convict the defendant James Gray of the crime of assault in the first degree as charged

in Count II, each of the following elements of the crime must be proved beyond a reasonable

doubt: 

1) That on or about the 7'
h

day of October, 2011, the defendant or an accomplice

assaulted Dandre Long; 

2) That the assault was committed with a firearm; 

3) That the defendant or an accomplice acted with intent to inflict great bodily harm; and

4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

It is a defense to a charge of assault in the first degree that the force used was lawful as

defined in this instruction. 

The use of force upon or toward the person of another is lawful when used by a person

who reasonably believes that he is about to be injured in preventing or attempting to prevent an

offense against the person, and when the force is not more than is necessary. 

The person using the force may employ such force and means as a reasonably prudent

person would use under the same or similar conditions as they appeared to the person, taking into

consideration all of the facts and circumstances known to the person at the time of the incident. 

The State has the burden of proving beyond a reasonable doubt that the force used by the

defendant was not lawful. If you find that the State has not proved the absence of this defense

beyond a reasonable doubt, it will be your duty to return a verdict of not guilty as to this charge. 
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INSTRUCTION NO. 

A person is entitled to act on appearances in defending himself or another, if he believes

in good faith and on reasonable grounds that he or another is in actual danger of eat personalg  g  

injury, although it afterwards might develop that the person was mistaken as to the extent of the

danger. Actual danger is not necessary for the use of force to be lawful. 
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INSTRUCTION NO. JL
i

It is lawful for a person who is in a place where that person has a right to be and who has

reasonable grounds for believing that he is being attacked to stand his ground and defend against

such attack by the use of lawful force. 

The law does not impose a duty to retreat. Notwithstanding the requirement that lawful

force be " not more than is necessary," the law does not impose a duty to retreat. Retreat should

not be considered by you as a " reasonably effective alternative." 
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INSTRUCTION NO. / f

No person may, by any intentional act reasonably likely to provoke a belligerent

response, create a necessity for acting in self defense or defense of another and thereupon use, 

offer or attempt to use force upon or toward another person. Therefore, if you find beyond a

reasonable doubt that the defendant was the aggressor, and that defendant's acts and conduct

provoked or commenced the fight, then self-defense or defense of another is not available as a

defense. 
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INSTRUCTION NO. 26

Necessary means that, under the circumstances as they reasonably appeared to the actor

at the time, ( 1) no reasonably effective alternative to the use of force appeared to exist and (2) 

the amount of force used was reasonable to effect the lawful purpose intended. 
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INSTRUCTION NO. 

i
A person commits the crime of drive-by shooting when he or she recklessly discharges a

firearm in a manner that creates a substantial risk of death or serious physical injury to another
i

person and the discharge is either from a motor vehicle or from the immediate area of a motor

vehicle that was used to transport the shooter or the firearm to the scene of the discharge. 
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INSTRUCTION NO. 

A person is reckless or acts recklessly when he or she knows of and disregards a

substantial risk that a wrongful act may occur and this disregard is a gross deviation from

conduct that a reasonable person would exercise in the same situation. 

When recklessness as to a particular result or fact is required to establish an element of a

crime, the element is also established if a person acts intentionally or knowingly as to that result

or fact. 
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INSTRUCTION NO. 

A person who unlawfully discharges a firearm from a moving motor vehicle may be

inferred to have engaged in reckless conduct. This inference is not binding upon you and it is for

you to determine what weight, if any, such inference shall be given. 
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INSTRUCTION NO. 

Physical injury means physical pain or injury, illness or an impairment of physical

condition
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INSTRUCTION NO. ; 

To convict the defendant Jicorey Bradford of the crime of drive-by shooting as charged in

Count I1I, each of the following elements of the crime must be proved beyond a reasonable

doubt: 

1) That on or about the 7`
h

day of October, 2011, the defendant or an accomplice

recklessly discharged a firearm; 

2) That the discharge created a substantial risk of death or serious physical injury to

another person, 

3) That the discharge was either from a motor vehicle or from the immediate area of a

motor vehicle that was used to transport the shooter or the firearm to the scene of the discharge; 

and

4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

To convict the defendant James Gray of the crime of drive-by shooting as charged in

Count I11, each of the following elements of the crime must be proved beyond a reasonable

doubt: 

1) That on or about the 7`
h

day of October, 2011, the defendant or an accomplice

recklessly discharged a firearm; 

2) That the discharge created a substantial risk of death or serious physical injury to

another person; 

3) That the discharge was either from a motor vehicle or from the immediate area of a

motor vehicle that was used to transport the shooter or the firearm to the scene of the discharge; 

and

4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. XY

A person commits the crime of unlawful possession of a firearm in the second degree

when he or she knowingly has a firearm in his or her possession or control and he or she has

previously been convicted of a felony. 
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INSTRUCTION NO. 

Possession means having a firearm in one' s custody or control. It may be either actual or

constructive. Actual possession occurs when the item is in the actual physical custody of the

uctive possession occurs when there is no actual physicalperson charged with possession. Constr
i

possession but there is dominion and control over the item. 

Proximity alone without proof of dominion and control is insufficient to establish

constructive possession. Dominion and control need not be exclusive to support a finding of

constructive possession. 

In deciding whether the defendant had dominion and control over an item, you are to

consider all the relevant circumstances in the case. Factors that you may consider, among others, 

include whether the defendant had the immediate ability to take actual possession of the item, 

whether the defendant had the capacity to exclude others from possession of the item, and

whether the defendant had dominion and control over the premises where the item was located. 

No single one of these factors necessarily controls your decision. 
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INSTRUCTION NO. 
i

A person knows or acts knowingly or with knowledge with respect to a fact, 

circumstance or result when he or she is aware of that fact, circumstance or result. It is not

necessary that the person know that the fact, circumstance or result is defined by law as being

unlawful or an element of a crime. 

If a person has information that would lead a reasonable person in the same situation to

believe that a fact exists, the jury is permitted but not required to find that he or she acted with

knowledge of that fact. 

When acting knowingly as to a particular fact is required to establish an element of a

crime, the element is also established if a person acts intentionally as to that fact. 
i
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INSTRUCTION NO. 

I% 

i
To convict the defendant Jicorey Bradford of the crime of unlawful possession of a

firearm in the second degree as charged in Count IV, each of the following elements of the crime

must be proved beyond a reasonable doubt: 

1) That on or about the
7th

day of October, 2011 the defendant knowingly had a firearm

in his possession or control; 

2) That the defendant had previously been convicted of a felony; and

3) That the possession or control of the firearm occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. It

A person commits the crime of unlawful possession of a firearm in the first degree when

he has previously been convicted of a serious offense and knowingly awns or has in his

possession or control any firearm. 
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INSTRUCTION NO. l 

To convict the defendant James Gray of the crime of unlawful possession of a firearm in

the first degree as charged in Count IV, each of the following elements of the crime must be

proved beyond a reasonable doubt: 

l) That on or about the 7`
h

day of October, 2011, the defendant knowingly had a firearm

in his possession or control; 

2) That the defendant had previously been convicted of a serious offense; and

3) That the possession or control of the firearm occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

A person commits the crime of possessing a stolen firearm when he or she possesses, 

carries, delivers, sells, or is in control of a stolen firearm. 
i

Possessing a stolen firearm means knowingly to receive, retain, possess, conceal, or

dispose of a stolen firearm knowing that it has been stolen and to withhold or appropriate the

same to the use of any person other than the true owner or person entitled thereto. 
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INSTRUCTION NO. 

Stolen means obtained by theft. 



Case Number: 11- 1- 04125- 7 Date: September 24, 2015

Seria[ M: FFEOD932- 11OA-9BE2-A9BDBF68AC286A6E
Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 

To convict the defendant Jicorey Bradford of the crime of possessing a stolen firearm as

charged in Count V, each of the following elements of the crime must be proved beyond a

reasonable doubt: 

1) That on or about the 7"' day of October, 2011, the defendant possessed, carried, 

delivered, sold or was in control of a stolen firearm; 

2) That the defendant acted with knowledge that the firearm had been stolen; 

3) That the defendant withheld or appropriated the firearm to the use of someone other

than the true owner or person entitled thereto; and

4) That any of these acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

To convict the defendant James Gray of the crime of possessing a stolen firearm as

charged in Count V, each of the following elements of the crime must be proved beyond a

reasonable doubt: 

1) That on or about the 7`
h

day of October, 2011, the defendant possessed, carried, 

delivered, sold or was in control of a stolen firearm; 

2) That the defendant acted with knowledge that the firearm had been stolen; 

3) That the defendant withheld or appropriated the firearm to the use of someone other

than the true owner or person entitled thereto; and

4) That any of these acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any of these elements, then it will be your duty to return a verdict of not guilty. 
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INSTRUCTION NO. 

As jurors, you have a duty to discuss the case with one another and to deliberate in an

effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after

you consider the evidence impartially with your fellow jurors. During your deliberations, you

should not hesitate to re- examine your own views and to change your opinion based upon further

review of the evidence and these instructions. You should not, however, surrender your honest

belief about the value or significance of evidence solely because of the opinions of your fellow

jurors. Nor should you change your mind just for the purpose of reaching a verdict. 
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INSTRUCTION NO. . 20

When you begin deliberating, you should first select a presiding juror. The presiding

juror's duty is to see that you discuss the issues in this case in an orderly and reasonable manner, 

that you discuss each issue submitted for your decision fully and fairly, and that each one of you

has a chance to be heard on every question before you. 

During your deliberations, you may discuss any notes that you have taken during the trial, 

if you wish. You have been allowed to take notes to assist you in remembering clearly, not to

substitute for your memory or the memories or notes of other] urors. Do not assume, however, 
i

that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in this

i case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

If, after carefully reviewing the evidence and instructions, you feel a need to ask the court
I

a legal or procedural question that you have been unable to answer, write the question out simply

and clearly. In your question, do not state how the jury has voted. The presiding juror should sign

and date the question and give it to the judicial assistant. I will confer with the lawyers to

determine what response, if any, can be given. 

You will be given the exhibits admitted in evidence, these instructions, and the verdict

forms for recording your verdicts. Some exhibits and visual aids may have been used in court but

will not go with you to the jury room The exhibits that have been admitted into evidence will be

available to you in the jury room. 

You must fill in the blank provided in each verdict form the words " not guilty" or the

word " guilty", according to the decision you reach. 
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Because this is a criminal case, each of you must agree for you to return a verdict. When

all of you have so agreed, fill in the verdict form(s) to express your decision. The presiding juror

must sign the verdict forms and notify the judicial assistant. The judicial assistant will bring you

into court to declare your verdicts. 

i
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INSTRUCTION NO. 

You will also be given special verdict forms for the crime of assault in the first degree. If

you find the defendant not guilty of this crime, do not use the special verdict form for that count. 

If you find the defendant guilty of this crime, you will then use the special verdict forms. In order

to answer the special verdict forms " yes," all twelve of you must unanimously be satisfied

beyond a reasonable doubt that " yes" is the correct answer. if you do not unanimously agree that

the answer is " yes" then the presiding juror should sign the section of the special verdict form

indicating that the answer has been intentionally left blank. 
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INSTRUCTION NO. qh

For purposes of a special verdict, the State must prove beyond a reasonable doubt that the

defendant was armed with a firearm at the time of the commission of the crime in Counts I

and/ or II. 

A person is armed with a firearm if, at the time of the commission of the crime, the firearm is

easily accessible and readily available for offensive or defensive use. The State must prove

beyond a reasonable doubt that there was a connection between the firearm and the defendant or

an accomplice. The State must also prove beyond a reasonable doubt that there was a connection

between the firearm and the crime. In determining whether these connections existed, you should

consider, among other factors, the nature of the crime and the circumstances surrounding the

commission of the crime, including the location of the firearm at the time of the crime. 

If one participant in a crime is armed with a firearm, all accomplices to that participant are

deemed to be so armed, even if only one firearm is involved. 

A "firearm" is a weapon or device from which a projectile may be fired by an explosive such

as gunpowder. 
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State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the
aforementioned court do hereby certify that this foregoing instrument is
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said
Court this 24 day of September, 2015

SUPF `• 
0 - 

o Cl

Kevin Stock, Pierce County Clerk' - J - 
C: d

By / S/T ruler Wherry, Deputy. 
H

Dated. Sep 24, 2015 8. 02 AM ,• SIN
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Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted by the Court, sign on to: 
httos:// linxonline. co. Dierce. wa. us/ linxweb/ Case/ CaseFilinq/certifiedDocumentView. cfm

enter SeriallD: FFEOD932- 1 1 0A-9BE2-A9BDBF68AC286A6E. 

This document contains 44 pages plus this sheet, and is a true and correct copy
of the original that is of record in the Pierce County Clerk' s Office. The copy
associated with this number will be displayed by the Court. 
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